



sabes abu Siier Sterling coin ichanied sof hillings the — 
ounce, and fo proportionably ; and coins of fine gold, a whole ot ; 
fovereign. was thirty fhillings, ener ten aie on bafe t 
money to pafy-as before. . i 

2 Eliz,, The bafe money was called in-and ange to oon: 
and reduced to Sterling and new coined, and the oe to repair 
the highways. Sain Mpa treba 

16 Novemb. 2 Fac. By proclamation the new sae sofia: 

.filver then made, together with their impreffions, infcriptions, weight,’ 
and values were proclaimed ; and 23 Novemb. 9 Face per proclamas 
tion the coins of gold are inhanfed, v/z. thirty thillings to thirty- 
fhillings, twenty fhillings to twenty-two fhillings, fifteen thilliigs to 
fixteen. fhillings, ten hhillings to eleven fhillings, ni thillings to as 
fhillings:and fix-pence. 

- Upon thefe variations thefe thingssare shevettinelola obfervable, Fit 
That the old Sterding gold isthis, that one pound of Sterling golbdinss 
tains twenty-three carets three grains and a half of fine gold, the refti. , 
to make it up twenty-four carets is of allay of copper. ee: 
That the old ftandard of Sterling filver is, that every pound weight _ 
of Sterling filver confift of eleven ounces two-penny weight of 
filver, and eighteen penny weight of allay of copper. Thirdly, That oo i 
this rate of Srerfing goldvard filver hath moft plainly coritinued to ‘bee ~ 
the ftandard of Engli/’ gold.andfilver coin, at leait from the time 
of Henry IL. until this day in England without any confiderable ale” 
teration, faving that bafe money, which was ftampt in the time ner : 
Henry VAL, and then reduced-toa lower valuation by Edward VIL" 
and after re-eftablifhed by Edward VI..to its former value. Fourthly 
That, as well in England.as Ireland, there hath been imbafing of the 
fpecies of money, as appears in thefe two inftances in the time of} 
Henry VU. and Edward VI, which are yet the only inftances that ’ 

I find of thatnature in Englands Fifthly, That queen Elizaberh de- 
cried. by proclamation all that bafe money, which was in ufe in thé 
time of her father and brother, and ever fince that proclamation, vix. 
2 Eliz. the tr old Sterling ftandard both of gold and filver hath 
been the only ft ofthe Englifh current money. Sixthly; a 
altho the ftandard of Sterling hath with great conftancy ob- tie 
sin England, yet the denomination oF exrinfc or im- [20% ; 
| value hath varied according to the pleafure of se np * 
gi emir mga before ; meio 













4 HISTOR SAR 
ward Vs ime the 0 ounce of ‘Sterling ‘aver was twenty pence, the 
pound tw thillings or two hundred and forty pence; in Edward 
‘Ti’s time the pound of Sterling was three hundred pence ;_ in the time 
of Henry V. and fo downward to Edward IV. three hundred and 
ixty. pence, or, which is all one, thirty thillings ; in the time of Ed- 
“ward WW. the pound of filver was thirty-feven fhillings and fixpence ; 
- 49n 35H. 8. the pound of Sterling filver was forty fhillings ; in 5 £. 6. 
and fo down to this day the ounce of filver five fhillings or fixty pence, 
and the pound of Sterling filver three pounds or feven hundred and . 
twenty pence, which in Edward I’s time was only two hundred and 
forty pence, which now is thrice as much as then it was. Seventhly, 
That I find rarely any proclamation for the fetting of the rate of new 
coin, but only as before, when the denomination of what is in being 
is §nhanfed, or abated, or recalled ; fo that the indenture of the mint 
‘common reputation is that, wkich muft try what is Engi ifh money. 
” Eighth, That Ievet find either in the indentures of the mint or 
any proclamation the ftamp, impreffion, or infcription defcribed, un- 
‘efs in that of king James, becaufe the ftamps are agreed upon be- 
fix he king and the mafter of the mint, and ‘delivered to him by 
g, or his warrant either of the great feal, privy feal, fignet, 
etary of flate. 
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20s] CHAP. XVIIL 


“Concerning the adulteration or impairing of coin, and the antient means 
ufed to remedy it. 


Ayn decays or impairment of coin is either in erate or allay, 
“the former may happen by fome abufe of the moniers or min- 
“ers, or by the fubtilty of clippers, wathers and other i impairers of 
} the later, viz. impairment in allay, can only happen either 
ae ‘the difhonefty of the moniers or minters, or ¥, the seeing : 
‘coin. hoe 
. " Antiently all ees was paid it ccsher, ok Gi anne pieces 
€ a pound, and-this was the common refervation and account of 
rms, “ae the eftimating of accounts, wicecomes A. reddit meee 
; oF in in the/guiro 100/. anmero, a 







a, 7.9 





But iia did n not sine all inteitions, for the money that ¥ was | 
in, might be clipt, or otherwife rendered light, or might be counter- 
feit, or of bafe allay. 

For remedy thereof there was practifed thefe three methods of rece 
tifications of payments at the exchequer, that the king might not be 
deceived, and thefe were fucceffively ufed in the exchequer, which we 
may read Gerva/: Trlb. Lib. fupra quibus. N 

1. Solutio ad fealam, which it feems was a dith or meafure, where- 

y they meafured their money, as well as told it, for that is the proper 
fignification of /eala: but in procefs of time this was turned into a 
meafure of money, which was an addition of fix-pence for every 
pound, to avoid the trouble of that probation, whereby an hundred 
pounds numero amounted to an hundred pounds and fifty thillings ad 
fealam ; and fo we have frequently in the old, pipe rolls of Henry I. 
Richard \. king Fohn, 8c. in thefauro 1001. ad fealam. sis Se 

2. Solutio ad penfum, which was the anfwering of every 6 hy 
pound of money by weight of a pound weight troy, for in. [206 
thofe times the /ibra argenti coin did or was to anfwer a pound weigh 
troy, and therefore the payer was to make it good of that weight | b 
anfwering the full weight; this gave the frequent title of the old pipe 2 is 
tolls, alfo in thefauro 100/. ad penjum. ? 

But altho this folutio ad fealam or ad penfum, efpecially both toge- 
ther, did give fome help againit | the defe& of coin in weight, as by 
clipping, wathing, or the like, yet it did’ not help as to adulterate 
money of bafer allay than the ftandard: ‘Therefore, 

3. There was found out in the time of Henry II. a third ods 
namely trial by fire or combuftion, and if it were of the jufl allay it 
was allowed, if below the allay the payer was to make it good, and 
hence he was faid dealbare firmam ; and hence grew quickly a diffe 
rence between refervations and payments of fo much money numero, 
and fo much money blanc. 

A refervation of fo much money “generally was ean of fo jaealk 
muinero, as if a pqund were referved, it was in effect but twenty thil- 
lings in pecuniis numeratis ; but if it were exprefsly faid fo much money 
blanc, then it was anfwered in d/anc money, but yet with this differ- _ 
ence, that if afarm were letten and fo much Tent generally. referved, it | 
fhould be intended : fo much 1 ume tee pecuniis numeratis ; ge ; 















a apa Ei cies and there- 
fore in fuch a cafe the former was bound dealbare firmam, that is, to 
‘anfwer fo much as would make his payment to vé fo much good i in 
fine filver, or Very near it at leaft, Gervaf. Tilb. Lib. WW. cap. 
quid L fit, .quofdam fundos dari blanc, quofdam mumeros 
"And therefore upon all the antient accounts in the pipe, made by 
the fheriff, we thall find fome of his accounts of rents to fun aumierd, 
Yome of them to run blanc, vix. firma comitaths numero, & firma 
comitatis blanc, according to the variety, of their reférvations ~ 
[207] ‘or the things out of which they are referved; now what the 
Bipportion was, between fo much money 4/anc and fo much money 
» numero in thofe antient times, or what this b/anc money an is worth 
be “the inquiring. 
© Thave formerly thought that blanc money was acltige elfe but 
bin, and that dea/bare firmam ¥ was no more, than to reduce money 
Be ‘the true allay of Sverding ; but upon confideration I think é/anc 
motiey Was truly fo much fine filver without’any allay, and that the 
Re “true allay of Sterling Gilver or the antient ftandard was twelve penny 
wei nln of copper to every pound weight of filver ; and there- 
: he, that upon his refervation was to pay one hundred pounds of 
os 3 Ne ‘money, was to anfwer to the king upon every pound of Sterling 
“money one fhilling to countervail the value if the wer of ene in 
eee pound we ight troy of filvers > 1 
» And hence it is, that the farms of moft corporations antiently ket 
cute liberties, if one huridred pounds per annum were referved, ufually 
anfwered one hundred and five pounds, the five pounds being to river 
the'allay of one of copper‘in the whole quantity. 
2) :H.3. in compoto comitaths North'ton /wmma totalis 1021. 135. Td. 
de quo 41.95. 4d. blanc, que Junt extenfad 41. 135; 9d. fubtrahun- 
‘tur ad perficiendum corpus comitatis, &B remanet 971. 13s. 10d. (a) de 
_gabus refpondet de proficuo in magno rotulo. 
— Clauf. 19 H. 3. p. 1, m. 2. Sciatis quid pardonavimus dilefle e ' 
el nofira A. comitij@ Pembroch centum eee & wie: ae 
blanc, quae extenfe Junt ad 1411. 155. 
Bea Is E. 3. im compoto Bedford & Bucks, Nicholaus Bafilew fe 
4d, numero pro 1TL 7s. blanc. 
T at of 19 H. 3. exaétly anfwers twelve pence ais ail which 
‘to fix pounds fifteen thillings, retin a areca 
es sew it oe spd Rk A 

















irty-five sino sake joo hod ss 
hhillings:- Ss Saskia ag 

And the. ihe aBicsees.; is = near the yw account, th 
difficulty of {malt fractions, four pounds nine thillings and four, feos] 
pence, with the adding “of twelve peace for every. pound: to 
make it Sterfing, amounts to about four, thillings and fix pence, | 
which added to four pounds nine thillings and four pence make four 
pounds thirteen thillings and ten pence ; fo the allay of Sterling at that 

- time feems to be twelve pence of copper to every pound of filver. 

». The fum therefore is, 1. That b/anc ferme or blane money was: the . 
eftimate of money in pure filver without allay, and accordingly i it was 
tobe anfwered, viz. one hundred, pounds b/anc was to-anfwer one. 
hundred and five pounds xumero. 2. That a ferme or fum of money , 
numero was fo much Sterling money according to the ftandard of thofe » 
times. $.. That the flandard of *Ster/ing money. in. thofe times was 
finer than it hath been fince the time of Edward I..namely Ste rling 
was. then eleven ounces eight penny weight finer filyer, and twely 
penny weight of.allay. 4; That when qt the exchequer they, burnt the 
money to make affay of it,’in cafe twenty fhillings xumero % 
ferved, it fuficed if it held the allay of Sterding, vix. eleven” 
eight penny weight of pure filve», and twelve peuny weight of. 
but if it were. referved blanc, then the. good Sreriing was. brought, 10 
the teft, yet it went for lefs than Sterling by twelve penny weight in 
every pound, and therefore they were toad five pounds in the hun- 
dred to'make.it up d/anc. 5. But when this probation grew trouble- 
fome, and Sterling money was well eftablifhed, then they, that. were 
to pay one lundred pounds d/anc, paid one hundred and five pounds 

Sterling, as the common eftimate of d/anc money: it feems that in 
king John’s time the ftandard of Sser/ing money was far lower and 
worfe, than at any me. before or after, a a ih: _ qt 
end of his reign. pei: 

’ The borough of Wich wa’ antiently Pee the ange! ill 1 Fo. 
ann. held,at the yearly rent of eighty pounds per annwnh blanc, which 
~ anfwered by the ‘theriff in the times of Henry. Il. and Richard 1. 

. the kihg granted the borough of Wici to the town at 
pi hen rent of one hundred: pounds Sterting : in the pipe+ o% 
toll of 94 H. 3. homines de Wieo reddunt compotum de 1001. bes] 


















ainliins soiiaiiiad ali and in 17, ah 3. tied ee was 
Faifed.to eighty-nine pounds five fhillings numero upon the extent, 
which ferme of eighty-nine pounds five fhillings they have, ever fince 
anfwered ; whereby it appears the flandard of Sterling was. but low 
in king Fohn’s time, for eighty pounds d/ane was.in his charter efti- 
mated at one hundred pounds Sterling : again it was high in 43H. 3. 
wiz. after the rate of twelve penny weight of allay in a pound of fine 
filver ; ; for there, eighty-four pounds Sterling. is rated to be eighty 
pounds d/anc; and in Edward LI. the ftandard was lower, than twelve - 
penny weight of allay, viz. above twenty-four penny weight of allay 
in a pound weight.of fine filver; but afterwards raifed to eighteen 
penny weight of allay towards the latter end of his reign, which hath 
| hitherto continued as the true ftandard of Sterling filver. « 

_. Thefe curiofisies; tho they be not much in ufe at this day, yet they 

2 fit to be known fur,underftanding the old rolls, 


t ; 1 Hawk. P.C. 42, 








ee Sec - CHAP: XIX 

filial ® 
ne the counterfeiting of the king’s coin what it is, what the 
st! penalty thereof*antiently, and what at this day. 


AVING taken this compafs I now défcend to the offenfe itfelf, 
wherein I fhall confider, 1. What is the coin or money of 

the king. 2. What a counterfeiting thereof. 3. What the punifh- 

Me one before this ftatute. 4. What the punifhment fince this ftatute. 
1. What fhall be faid the king’s money, 

“The money of a foreign kingdom isnot the king’s money within 

Wy: ‘this a@, ‘and therefore at common law the counterfeiting thereof was 
iy “only punithable as.a cheat; and now by the ftatute of 14 Eliz. cap. 3, 
_~ jit-is made mifprifion of treafon to coynterfeit any foreign coin of gold 

. or filver, tho not made current here by proclamation, 

sate Ths, money of a foreign kingdom made current by. proclamation, 
thot be now, as to all civil refpects, the proper money of this king, 
"> a ils ei phi alone dre 









- sarironra ‘PLAC : 
- And therefore a fpecial ftatute was made, via!) Mat? nape ee 
if any perfon falfely forge or counterfeit any foch kind of coin of gold : 
or filver as is not the proper coin of this realm, and'is or hall be cur- 
rent within this reakn by the’ confent of the queen, ‘her heirs ae 
= then fuch offenfe fhall be judged high treafon. 
“This confent cannot be but under the great feal, viz. by sroctinat 
tion and a writ under the great feal annexed thereunto, or fome other 
fufficient notification under the great feal ; and it muft be'of money'of 
’ gold or filver, which T take to be a denomination ex majore parte, if it 
be fuch a foreign coin as is, for the moft part, of gold or filvers ~°” 
“But even the counterfeiting im copper or brafs gilt, or in “ey 
tin or alchymy, if the exemplar itfelf be of gold or filver, is L 
within this act of 1 Mar. cap. 6.° : e 
Ef the coin of Jreland doth not fubftantially differ in the fignature 
or impreffion from ‘the coin of England, the’ counterfeiting of that 
money here in England {eems to be a counterfeiting of the king’s coi 
here in England ; but if the ftamp or impreffion bear no fuch refem. 
blance, as is eafily difcernable, then it is confiderable, whether it be a 
counterfeiting of the king’s coin here, for Ireland is a diftin& kingdom ay, 
from England, tho part of the dominions of the crown of Englands: : 
Yet it feems that it is treafon Within the aét of 25 E. 3. 1 Becaufe — 
the words of the ftatute are _/a monoye, and not {pecially the money 
of England, and money coined by the king’s authority in Jreland is. 
Ja monoye, tho x be not the current mowey of England. 2. Becaufe 
by the exprefs words of the ftatute of 25 Eliz. the clipping of coin 
of this realm, or any the dominions thereof, is enaéted to be treafon; 
it is not to be fuppofed that the parliament would make’ the clipping 
of Jrifh coin treafon, unlefs the counterfeiting thereof were treafon'; 
and with this the refolution of the cafe of mixt monies in Sit Folk 
Davys’s reports-agrees, vix. that the imbafed coin flampt for Treland 
is lawful money for England within the condition of a —~ eo 
ment of money in Jreland. Sine Ay 
_ What thall we fay concerning the farthings ‘ied nates of ¢ 
per newly ininted in England, and proclaimed as before to be current 
money, is the counterfeiting thereof treafon. ATOR ge 
It ig true, in antient proclamations for Giitiog ahaa it was not 
ufua! to be, that it thould be current money, but only that it(hould be 
ufed as tokens, and the punifhment of counterfeiters was either in the a 
ftar-chamber, or by information or indiétment, and sini a 
Pica in the iene bench, sine ; 


het fay 












wait Jalniaibels that wipro: a badniree the 
; King’s money within hi act of 25 B. 3. 1. Beécaufeit is fo made 
only'to a fpecial purpofe, namely in receipts sid payments undér fix. 
fare andnot-otherwife. 2. Becaufe here is no-difpenfatiow or noe 





“| obftante of the ftatute of 25 E. 3: Again, whemby the fas 


2425 ane of 95 E. 3. cap. 13. it is enaéted, that the money of g6ld 
or ‘filver which now runneth fhall not be impaired in weightior allay; 


‘we can hardly think it ever intended that the copper money 


that money, which fhould be intended within the aét made at the fame 


parliament touching treafon ; but gucere tamen. 


‘fhouid be 


2 " 


If money be decried and varies fignally from the ftamp and impref. 


ion in the coin that is’ “commonly allowed, this is nor mon 
‘this a@, for it hath loft its denomination and legitimation by 
proclamation (a). 


ey within 
the is s 


“The money of an ufurper bearing his ftamp and effigies and sebicipe 
tien, is the king’s money in the time of the fucceeding rightful: king, 
‘till it be'recalled by proclamation. If, upon the evidence againft any 
couiiterfeiter of the ‘king's coin, tho it be but of a late coinage or ims 
, preffion, it comes in queftion whether the coin that is counterfeited 
oy were the coin of this kingdom, it is not heceffary to produce a-pro- 


‘idamation to prove its legitimation for thefe reafons; 1. .Beca 


ufe where 


‘were proclamations of coin they aré for the moft part loft : if 
we thould be put to prove a proclamation for the coins of queen Mary, 
queen Elizabeth, where flfould we find them? 2. Becaufe in moft 
kings times there are variations of the imprefions without any pro+ 
elamation; or fo much as a new indenture between the king“and ‘the 
mafter of the mint. 3. Becaufe there are very few proclamations, 
except that before-mentioned in king James's titne, that exprefs any 
‘more than the weight and allay, but the impreffion or effigies is rarely, 
‘if aval, expreffed, and fo fuch proclamation would import little to af- 


certain the effigies or ftamps ; and for the fame reafon the 





 oninia pra fumuntur rit? aéta, if proclaination or indenwre’be 


Wt thall be prefumed in length of time, as a licesice of appropriation 


be eh be prefumed by long i ora wn not fhewn, . 
oe A ans 







tec e cried down, and the officers of - ‘Gon Me tap. 
ea year after, it was thou 


° "the mint is not abfolutely neceflary, tho in {ome cafes it may be ' 
1. 4, Becaufe efpecially in antient coins ex mena al 
, 


indenture 


‘ 


e 


$ reafon when the. broad _necellary by a {pecial a8 of 6 
Bethan bo. ae rae, 
i¢ charged to take them in ee ae ing of them | during that year treafon. 


x ogy 


i ae ll ed a 


sree ecken ITORU 


the rath of gieahesaon, is @ snes of fact, ihe upon evidenee 
of common uiage, repatation, fc. may be found to be Englifa coin, 
tho:no’ proclamation of it extant. > ov Ie 
» But it thay be of fome ufein ‘cafe of newnefs of coin to’produce the! 
indentures, or the’officers of the mint, or the se sed are ufed for’ 
the coin, and the like evidences of fact. “ ag aS 
But as to foreign coin legitimated here, it feems neceingtn di 
the proclamation, together with tie proclamation-writ, or @ remem 
brance thereof; and this is exprefly required by the ftatutes of bon: 
18 Efiz. for impairing or clipping foreign coin. 
Il. I come to the /econd confideration, what is'a countefekng — 
in this law. * 
And before I come to pattionlats it muft be remembered, that 
misfeafances concerning coin ref€r to two forts:of perfons ; ff t 
fuch as are authorized cither by their office, or by charter, or by cufe 
toin to coin money ; monctarii, moneyers, minters ; or fecondly, thole 
who do counterfeit, or take upon them the ftamping of bey 
fuchvauthority, counterfeiters, clippers, wathers, &c. a 
"Pouching the former of thefe 3H. 7. 10. (6) Si ipfe, qui : facie 
monetam in Anglia authoritate regia infra turrim London vel alibi im 
Anglia vel Calicia, sllam facit minus in pondere per dimidium ordinatix 
onis antiqui ponderis, ce. vel falfo metallo, ef? proditio, & tamem ipfiy 
qui illam monetam utterant ligeis domini regis infra Angliam non funt 
proditores nec proditio, fed mifprifia. at. | 
» But it is not every miftake in weight or allay, that chargeth the 
moneyers with fo high a crime as treafon, for the matter is chargeable 
by his indentures to a fine and ran(om for fome miftakes of thisina- 

. ture; but it muft be a wilful grofs proditorious doing it, forthe ine 
éi&ment rans proditoriz, and fo it mufl be proved, for itis difficult for 
the beft artift to make every piece of the precife weight. aU pane 

~ Touching others shat “ counterfeit or ieahale the ss) 
rece Tata) 
© Firf, There mutt be an atu tcslentetbeating, for «jeep 
or attempt to counterfeit is not treafon within aang 
withgut.ap_actual counterfeiting, 
’ But if many confpire to counterfeit, 0 or counfel or ‘abet § it, and ote 


apes elt Me 


ear een 


Ripken ee ORD pkg te, 


: eaem 















em for er ip iek Ys ces a are principals. <9 
- “How far a receiver is a principal, videbimus infra Co. ae 158. 
Dyer 296. : 
+ “fA. counterfeits, and by agreement before that cites Bris 
‘to take off and vent the counterfeit money, B. is an aider and abet- 
_ tér to fuch counterfeiting, and confequently a principal traitor within 
this law ; but if B. knowing that 4. hath counterfeited money, put 
off this falfe money for him afier the faét, without any fuch agree- ° 
ment precedent to the counterfeiting, he feems to be all one with a 
receiver of him, becaufe he maintains him. 
~ If 4. counterfeit money, and B. knowing the money to be coun- 
terfeit vent the fame for his own benefit, B. is neither guilty of trea- 
fon nor mifprifion of treafon, but it is only a cheat and mifdemeanor 
imhim punithable by fine and imprifonment. 
Bat if B. know that 4. counterfeited it, and doth neither receive, 
maintain, or abet him, but conceals his knowledge, this is mifprifion 
of treafon ; and with this difference the book of $ H. 7. above-cited 
_ isto be underftood, and fo it was ruled upon debate at the feffions at 
, e-Gar, 2. ex libro Bridgman (c). 
- ) A. fathions flamps for the counterfeiting of money, but he is dif- 
wered and apprehended before he hath agtually counterfeited it ;) this 
is no. treafon within this ftatute (d), for tho he hath counterfeited the 
ftamps, yet he hath not coynterfeited the money of England. 
A. counterfeits the king’s money, but never vents it; this 
(215), is a counterfeiting, and «reafon within this ftatute, sini fo it 
it-hath been ruled Co... PLE: pi. ae 
A. counterfeits the coin of this kingdom or any foreign coin of fil» 
ver or gold of any foreign kingdom (¢), and this counterfeiting is in 
another metal, as tin, lead, alchymy, copper gilt or filvered over, yet 
the former is treafon within the f 25°24. 3. and the latter :with- 
- jimthe ftatute of 1 Mor. If there bea lawfal coin of this kingdom) 
if and 4. doth counterfeit i it in a confiderable meafure, but yet with fome 
fimall in the infoription, effigies, or arms, to the intent there 
by-to evade the setae yee sagen i Sh of “ ra de s Mo- 









ate Byriets 2! 
oe, ge oer. ain the cle of Ree. eg tucennainaiintiliah 
ver, coin current within tle realm for r to couns 

Rie ARS aut i reales yp the: terféit other-com is only _ 

8 0) Lid heed cap. “25 » and 7 nn, Eliz SEitet re 





sw Sas 


neys and at:intet doth onqpelinthy scotty he vent ica ves 
vide fupra de private figmetto. V6 Fac. fe 





_. The clipping, wafhing, or impairing, &c. of oat at st - 
rent by proclamation moft certainly was not treafon by the ftatute of | 


25 £. 3. but was made treafon de novo by the ftatute,of)5 i 18 Eliz. 
_ But whether the clipping, wafhing, or impairing the .proper coin 
of this realm for lucre’ or gain were treafons within this ftatute of 25 
E. 3..or not, is a queftion that deferyes confideration, which, tho it 


- be now fettled by thofe ftatutes to be treafon, yet it is of momento be - 


known ; if it were and continues treafon by the a¢t of 25 4.3, then 
the judgment is only to be.drawn and. hanged ; if it be a new made 
treafon, then by my lord Coke’s opinion the judgement muit be to. be 
hanged, beheaded, and quartered, as in treafon for comantngnie 
king’s death. Co. P.C. p..17. 

I will therefore give the hiftory ef this bufinefs of wathing, dieteds 
&c. ab origine from the time of the flatute of 25 E..3, for the hiftory 
of former times at common law will be given in the next fection. s 

It appears by the record of AZ. 31 E. 3. conam rege rote MSs 55s 


Bucks, cited by-Co. P..C. p. 11. within fix years after the flatute of 


"25 E. 3. that for counterfeiting and refeGtion of the king’s , aia 
coin the abbot of Muffenden was adjudged to be drawn and [2107 
hanged, but’not quartered, 

By the ftatute of 3 H. 5. cap. 6..clipping, wathing, and filing, of 
the money of the land is declared to be treafon, and the offenders to. be 
traitors, and fhall incur the pain of treafon; this was made to fettle 
the doubt, and not purély as a new law. 

The petition, upon which this at was made, is more full than the 
att, as it is printed, Rot. Parl. 3H. 5. part 2. x. 40.“ Item pryont 
** les commons, qe come devant ces-heures grand doubt & awereftee 
ad efle, le quelle le tonfure, -lorure, filinge, & autre fauxifme de 

*- voftre monoy duiffent eftre adjugge treafon ov nient, a caufe ge null 
* mention ent eft fait en le declaration des articles de treafon faits en 


“+ le parlement de voftre trefnoble befaiel lan de fon raigne 25, Plefe 


* a voftre royal majetion de ordeiner, declarer, & determiner. en ceft 
** prefent parlement par authority dicel, ge ceux, ge tondent, loient, 
* filent, ou afcun autre fauxifme facent de voftre mony, foient ad- 


€ _ jugges traytors, & encurgent le pain de treafon, fi bien come.ceum. 


& cw Sppokient fans money Sains err octane Jalan Ferm qe i 


we? 


* 


“(PP Reboafen caley 4 Rels Rep. 50, 4 ect 









+ Quant ale-lorare, tonfare canada ideclacc pukiniudehei®.s 
. Nota, A retrofpect defired, which was not vfual, unle the law had 
held it treafon before’ 
-») By the Matute of 4 7.7. cap. 18. cosnterfeiting or forging ‘of i. 
: “reign coin current here is enacted to be> sveafon, which before was 
- fatither felony nor treafon. 
"© * By the ftatute of 1 £. 6. cap. 12. itis iindinds that there be no - 
other treafon nor petty treafon, but what was ordained by the ftatute 
sof 25 E. 3. or by that a¢t; and aftericertain new treafons enaéted there 
¥s.a provifo, that this act extends not to repeal any act of parliament 
‘@oncerning the counterfeiting, forging, clipping, wafhing or filing any 
_ coin of this realm, or any coin of other realms made current here,-or 
the bringing into the realm any céunterfeit cain. 

This provifo was abfolutely neceffary in.relation to the trea- 
hd J fon in counterfeiting foreign coin conwrary to the ftatute of 
@ B41. cop 8. becaufe-a new treafon, bat whether neceffany in rela- 
tion to clippingyot impairimg ‘the coin of Eng/and declared to be trea- 
fon by the Aatate of 3 H..5. may be doubtful upon what herein after 
follows; but certainly was very fit and convenient to avoid the queftion. 
© Byothe tlatute of 1 AZar. cap. 1. it is enacted, thavno offenie being 
“by a€t of ‘parliament or ftatute made treafon, petit treafon, or mif- 
prifion-of treafon, by words, writing, or-cyphering, deeds, or other- 
wife howfoever, thail be adjudged to be high treafon, pesit treafon, or 

mifprifion of treafon, but only fach.as besdeclared and ¢xpreffed to. be 
treafon, petit treafon, or mifprifion of treafon in or by the a& of par- 
Jiament of the twenty-fifth year of king Edward IIL. concerning trea- 
__ fon, nor any pains, ‘penalty or forfeiture to -enfue upon any offender 
"a “fin weafon, petit treafon, or mifprifion of treafon, than fuch as are or 
" ‘dained by that ftatute; and ail offenfes made felony or pr emunire fince 
9H. 8. not being felony or withinithe fatutes.of premunire sepnig 
sy ‘and all articles, €9'c. concerning the fame are repealed. 
| we And yet it appears by the ttaute of 1.& 2.PA, 8 AL, cap. tivthae 
_othen, notwithftanding the ftatuteof 1 Adar. cap. 1. they cid take the 
Bo von wane as forging or countericiting the king’s coin:to Te=. 
t se ma. ftatute of 1 2 P. Mi cap. 11. that 








in stescalitaies: hishtetitantine a edhe thei npail 
counterfeiting or forging of any coin current within this kingdom 
hall be indicted, arraigned, tried, convicted and attaint by fuch like 
evidence, and in fuch manner and form as hath been ufed in England — 
at any time before the firft year of the reign of king Edward V1. 

So that it feems they took impairing of any coin current to be a 
treafon inforce, but on the other fide it may be faid, fo they tookalfo 
the forging of any foreign coin current to be treafon, when as. yet 

' the ftatute of 4.°H.7. concerning forging of foreign coin made cur- 
rent ftood repealed by 1 £. 6. but it is plain that no Pie 4 if 218] 
confequence could be made, for by the ftatute of 1 Mar. § 

Jeff. % cap. 6. forging of foreign coin. made current here is cnaiaeity 
to be treafon ; fo that as to the point of foreign coin made current 
here, tho the ftatute of 4 H. 7. cap. 18. ftood repealed; yer 1 Afar. 
cap. 6. ftood in force at the time @f the making of 4 a 5 - 
1 @2P. 8. M. cap. 11. 

Then enfues the ftatute of 5 Eliz. cap. 11. which reciting in ex- 
prefs words, that the ftatute of 3 H. 5. concerning clipping, &e. is. 
repealed by 1 Mar. cap. 1. and the mifchief that happens: thereby, 

nacts, “ That if, after the firft day of May next, clipping, wathing, 
“ rounding, or filing for wicked lucre or gain’s fake-any of the 
“* proper monies or coins of this realm or the dominions thereof, or 
“« the monies or coins of any other realm allowed and fuffered to be 
“+ current within this realm; or the dominions thereof, or that here- 
* after at any time thall be lawful monies or coins of this realm.or 
** of the dominions thereof, or of any other realm, and by proclama- 
“tion allowed and fuffered tobe current here by the queen, ‘her 
“ heirs or fucceffors, thall be taken, deemed, and adjudged by virtue 
“of this a@ to be treafon, and the offenders, their counfellors, cons: 
“ fenters, and aiders thall from and after the firft day of May be 
“ deemed traitors, and fuffer pain of death and forfeit their goods, 
* and forfeit all their lands during their lives only. i ae 
Nc That all, that by charter have lands or goods of traitors within: 
“ their liberties; ‘thall have thefe': a provifo that this ott: oe no 
“ corruption of blood or lofs of dower’? We aa 

~ And the a€t of 18 Eliz. cap. 1. declaring that ie faltifying, ‘im- 
fairies “diminithing, fcaling, or lightning of money was not within 
the a& of § Eliz, which ought to'be taken ftriQly according tothe 

‘Words thereof, and the: like offenfes»not by any equity to receive the 








ay 





innate attaint. lord Se Pho tite ov ir ant oe ¥ the laws of 
this realm fhall fuffer the pains of death. 

‘Thefe aéts do, in effect, declare, that this was not treafon 
09] within the ftatute of 25 E. 3. and that the ftatute of 1 Mar. 
ea. 1. repealed that declaration that was made in 3. H. 5. and gives 


“the reafon, becaufe the law being penal ought to be taken and ex- ° 


pounded ftri@tly according to the words, and the like offenfes not by 


‘ ‘any equity to receive the like punifhment, and therefore lightning or 


fealing were not within the at of 5 Efiz. and neither within the ac 
of 25 E: 3. againft counterfeiting the coin. 
»- And yet it is obfervable, that thofe very judges, which were pre- 


’ , fent at the making of the ftatute of 5 E/iz. yet upon a folemn confi- 






deration in Wright's cafe, 7.6 Eliz. Dyer 230. did agree, that the 
judgment in‘treafon pro tonfurd monete Anglia is no other but to be 
drawn and hanged, and accordingly judgment was given in that cafe; 
and upon fearch of the precedents at Newgate | find, that altho fome 
judgments in cafe of clipping of motiey are to be drawn, hanged, be- 
headed and quartered; yet the greater number both of former and 


- latter times have been only to be drawn and hanged (g) according to 


the judgment in 6 Eliz. 

And therefore my lord Coke, P/. Cor. p. 17. tho he agree, that the 
judgment for counterfeiting the coin of England is only to be hanged 
and drawn, as it was before the ftatute of 25 E. 3. feems neverthelefs 
to be miftaken, when in the fame page he faith, that if any be ate 
tainted for diminifhing the king’s money the ftatutes made in 
the time of queen Mary or Queen sh 27 Tie itis high trea- | 
fon newly made, the offender fhall have judgment as in the cafe of 
high treafon, viz. to be drawn, hanged, beheaded, difmembred, quar~ 
tered, &'c. for the greater number and better precedents run only to” 
be-drawn and hanged ; and fo it was lately ruled upon great confi-' « 
deration in a cafe in the king’s bench (4), tho perchance it is not 


__ettory whether the one judgment or other be given. 


- Upon the whole matter therefore it feems to me, 1. ‘That altho it 
ee {hould ie admitted, that clipping of the coin of England con- 
Poon arama et Mar. sat 7 


Car.383. PZ 
‘ala a ears ti “em, 2540 a Lows 8. Raym. 234. 








yar aes ciiiee siecasinan Rana 2 nt her 

‘ fore every indiGtment, at this day, for clipping or impairing, &c. mult — 
purfue the words of the ftatutes of 5 € 18. Blix. and conclude contra 
Sormam flatuti ; and this, not only in the cafe of clipping of foreign — 
coin, which certainly was no treafon after 1 Mar. and before 5 Elizs 
but alfo in relation to the coin of Bngland ; and the reafon is, 1. Bes 
caufe this ftatute hath added a qualification to thefe treafons of clip- 
ping or lightning, viz. it mult be for /ucre’s fake, which muit be ex- 

. prefsly laid in the indi@ment, but need not have been fo laid by the™ 
ftatute of 3 HZ. 5, for tho, perchance, it was intended, yet it was not 
expreffed in that ftatute, neither needed it then to have been in the? 
indi&tment. 2, Becaufe in exprefs words the ftatutes of 5 & 18 
Eliz. fay, that it fhall be treafon by virtue of this ftatute, which is 
not a bare recital as in the beginning of the ftatute, that the ftatute of 
3 H. 5, was repealed ; but it is alfp an expre{s enacting claufe, which 
is in effe& exclufive of any other law to make it treafon, but this of 
5 or 18 Eliz. for thefe words are in both the ftatutes. » 3, Becaufe 
it extremely alters the confequences of a judgment in treafon, for here. ; 
was no lofs of dower, no lofs of land but during life, no corruption of 
blood, fo that thefe ftatutes did perfedily intend a total new Bi 
ment and qualification of this treafon. 

2. That altho this be a new law, yet inafmuch as neither at com= 
mon law, nor after the ftatute of 25 &. 3. the treafons or offenfes 
concerning money had any greater judgment than fuch as is given.in 
cafe of petit treafon, namely for the man to be drawn and hanged, 
the woman to. be burnt, no higher or other judgment is to be given 
upon the ftatutes of the 5th or 18th E/iz. and hence it is, that in. the! 

” ftatute of 25 £. 3. tho it rank, ‘counterfeiting money among high treas: 
fons, yet it alters not the judgment that was at common law; nay tho . 
it be moft certain, that the ftatute of 25 E. 3, as to fome points of 
bringing i in foreign money be introdutive of a new law, yet inaf- 
much as it concerns moriey, wherein the higheft judgment at the 

tame of 25 E. 3 was only that of petit treafon, it doth hay 8: att 
inhance the judgment higher ; and accordingly it was re- 
folved’ upon great advice and confideration of pecneaaiy apis 
Banco Regis in the cafe (i) for clipping Englifh coim 

3. THaimhpon any trial of counterfeiting, dikes lion, a 
the coin of England ¢ or foreign coin made current, there is no neceflity 


Bei Ith go beth forced afoot Below and Norn 1 Yom 58: ay 
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s require only a. Galion « and mipsel ars ithe or ae 
cotrfe of the.taw ; and therefore though the ftatute of 5 £. 6, cap: S 
11, enadt, that two witneffes or lawful accufers’ {hall be required 
upon proceeding for any treafon, that now be or hereafter, thal. be, 
yet that act is thus far derogated by thofe two atts, that require ‘only 
an indiétment, a conviction and attainder according to the order and 
ig courfe of the law generally ; for tho it be held, that the ftatute 
of 12 P.8 M cap. 10. that, enacts, that all ials of treafon 
_. Mall be according»to the courfe of the common law, doth not take ~ 
away the neceflity of two witneffts upon the indictment, becaufe 
: that isa diftin& thing from the trial. 14, £/ix. lord Lumiey’s cafe, 
Dy, 99. Co. P.C. ps 25. yet the words (conviftion and atlainder after . 
der-and courfe of the law) mentioned in the flatures of 5 t 18 : 
- Eliz. include the indi&tment as well as the trial, and therefore even 
without the aid of the ftatute of 1 &@ 2 P, & M. cap. 11, retores 
is) “the whole proceeding according to the order of the common law in 
cafe of clipping or washing, as the flatute of 1 & 2.PA. 9 Mar, 
- doth in exprefs words in cafe of counterfeiting. i 
+ And note, upon the flatutes of 5 & 18 Eliz. tho Fri coin be not 
aah current in England, when of a bafer allay, yet it is the king’s. 
= ae 5 coin, and clipping or wathing in England the coin of Ireland ° 
by thofe aéts, for the words. i espe ae mee te 
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with the hig of coin, and others,” that took Satine to coun- . 
terfeit the king’s coin : “among the laws of king Athelfian, 1.19. fet 
m by Brompton, p. 843. Una moneta Sit in toto regni inperi, @ se 
lt monte exlta portum, ft f monitarius reus fuerit, anipuseter et et 
oe ‘ponatur fupra monetae Papal Soir accord Hoveden Sub anno hg 
& M. Paris /ub anno 1125 (im). 

In the time of Henry 1. it is written by Simon Danelle. p 214) 
Monetarii totius Auglia principales deprehenft adulterinos, Seilicet non 
puros ex argento, feciffe denarios, July regis fi mul Winton. sshd Seal ; 

omnes und, die amputatis dextris eirantur’; Et ibidem p. 2a. ee 
231. Qui falfos denarios fecerit, oculos et inferiores partes 3. 
corporis perdet; and Knighton, p. 2377. H. 1. flatuit, ut fares: 
Jufpenderentur, falfarii oculos &F genitalia amitterent, ut denarit cm 
oboli effent rotund: (1). ne 

Knighton, p. 2463. “ Edwardus primus tenuit parliamentum, apud” 
“. London, fecit mutari: monetam regni, que illo tempore fuit vilitér 
“ retonfa 8¢ abbreviata, unde populus regni graviter conquerebatur, » 
“8 rex. veritatem inguirens, & compériens trecentos & plures dé 
“illo deligto & felonia publict convictosy quorum quidam fuerunt 
“ fufpenti, agra diftracti & bate fecundum delicti A eee 

_ordinavit, 


ae : Be 


lo. Sax.’ 
Md Sine mb fe ae: 











’ jd: altho the. ‘deta been in. sctbtnistiiaeaia se Seal 
perfon nat to allow the privilege of clergy, yet before 28 E. 3. cap. 
4. pro clero it had been thought and practifed in antient time to allow 
the privilege of clergy upon an indictment for counterfeiting 
ary (0). 

- But after that flatute clergy was not allowable in cafe of counter- 

* $iing money, 19 H. 6. 47 4. Stamf Pla. Cor. 114 6. yet whereas in 






fes of treafon regularly he that ftands mute thall be thereby con- 
Widled 45 E. 4. $3 2. Stamf. Pia. Gor. 150 a. becaufe not within the . 
ftatute of Wefimin, 1. cap.12. (p) yet we have fome hiftorical in- 
“ftances, that upon indi&tment ef counterfeiting coin the prifoner 
- flanding mute was put to pain fort & dure. Knighton tempore R. 2. 
faa 4] Jub anno 1389. betore Belknap, Skipwith, and others apud 
§ Lincoln feptem falfarii monete convitli, qui fimul traéti fue- 
“runt tS fufpenfi, & quidam vicarivs de Wintringham obmutefcens ad- 
judicatus efi ad penam mutorum ; but at this day the law is taken 
otherwife, and that ftanding mute amounts to a conviction of the 
And in fhort at this day in all cafes of treafon for counterfeiting:the 
-‘eoin of this kingdom, or of any the dominions thereof, or of foreign 
_ coin made current by proclamation, or for wafhing, clipping, fealing, 


‘ ~ jmpairing, or diminifhing the fame, tho moft of thefe are made trea- 


fon by new acts of parliament, as 1 Alar. cap. 6. 5 Eliz. cap. 11. 
18 Eliz. cap. 1. yet the jndgment is only for a man to be drawn’ and 
“hanged, for a woman to be burned, and fo (as I faid) it was {o- 

~ Temaly refolved. 
. And the reafon is, becaufe tho moft of thefe be new treafons made 


Mp by act of parliament, yet they are all in their matter concerning mo- 


ney, wherein the judgment at common law was, as in cafe of petit 
~ treafon ; and that judgment was not altered by 25 £. 3. in cafe of 
_ Sounterteiting, which is the higheft offenfe concerning money, and 
‘therefore is not to be exceeded by the intent of thofe ftatutes, which 


ts pee offenfes concerning moncy, as clipping, into the faine 


was antiently denied fealy but in Thorpe’s cafe, (T. 21 E.3. 
Algae se Rot. 23. Rex.) who was convidted of fedi- 


tion in it was 
rer patie allowed in the he could not > eden’ peer bi 


-on being convidied of Pi Ca Saint cist ae 


( i Yes ial , rank 
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~~ See the Stat. 12, Geo. 3: ch. 20. si Coun chisthipneety: mute and refufing to plead. me 
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CHAP. XX. [225} - 


Concerning treafon in bringing in falfe money, 


HE next point of treafon is, if any man bring in falfe money 

into this realm counterfeit to the money of England, as the 

money called Lufiborough, or other like to the faid money of Eng- 

land, knowing the money to be falfe, to merchandize.or make i 
ment in asceit of our lord the king and of his people. 

Touching this point of treafon thefe things are obfervable, = 

I. ‘That the money in this cafe mult be imported from a foreign 
nation, for here, it is not the counterfeiting, that is the ‘treafon, but 
the importing : and yet it feems by the general words of the ftatute 
of 35 H. 8. cap. 2. the counterfeiting itfeif, tho out of the kingdom, 
may be tried’ in the king’s bench’, or before fpecial commiffioners, as 
well as any other treafon. 

But at common law the counterfeiting beyond the fea feems not to 
have been fuch a treafon as could be tried*here, as treafon in adhering 
to thé king’s enemies might have been, and therefore the importing | 
was made treafon by this act. 

Altho Jreland be within the flatute of 35 H. 8. cap. 2. for trial of 

“greafon in compaffing the king’s death or levying of war, as is before 
ebferved, and therefore as to tht purpofe out of the realm of Englands 
“yet it hath been held upon the obfcure book of 3 H. 7. 10. that an 
“importation of counterfeit coin from thence into England is not trea 
fon here within that ftatute, principally becaufe the count 
itfelf is punithable by the ftatute of 25 E. 3. which is of force in 
Freland: Co. P. C.p. 18. And the like reafon holds for the — 
"Fle of Mon. Before this ftatute there was fome ane 
“what his erjme fhould be. i 
~~ dn the-time gf king Edward I. there were dee great conyes 
“njences_ to coin imported from foreign parts, | mn 
Import rusia of England but fuch as was clippe 
e Og 









iii Weide Taithco the “coin of Englond Sutiol 
bee remy ; and .moft tinies they imported foreign coin, which yer 
~pafe ‘between merchants, and filled the kingdom:with bad ragncy 1 

_ the: detriment ‘Of trade and the king’s coinage. 

And to remedy thefe inconveniences were thofe three ilranies 

ide, called Statutum de monetd magnum, de moneta parvum, & Art- 
le monet ; by which, fearches were ordained of all coin im- 

ported, that if any clipt money or any foreign money, other than of 

Te Ireland, or Scotland, were taken, it thould be pierced and 
’ gédelivered to the owner, if if were falfe it fhould be detained, and the 
bodies of fuch as had falfe or clipt money to be attached (a), and if 

ae O Ges tbuny detained till he produce his warrant; that coaney bereceived 

ay Pee. and by the fecond, viz. Statutwm de moneté parvum, that 
$f any merchant brought in clipt or counterfeit money, for the firft of- 

ex «fenfe he fhould lofe the money, for the fecond he fhould lofe his money 
“and goods, and for the third de corporibus fuis §9 de omnibus bonis & ca- * 

, tallis Juis nobis totaliter incurratur ; that if they were not merchants, 
they thould pierce the clipt and countérfeit money and fend it to the 
exchange, otherwife in whole hands foever fuch money thould be 
found, it fhould be forfeited to the king: and by articuli de moneta 
Sa feveral faulty coins, foreign and others, that had-obtained in the 
i nate by common ufe are defcribed and decried. 

», By the: fiatute of 9 E. 3. cap. 2. Item, “ That no falfe money or 

_. “ counterfeit Sterling be brought inio this realm or elfewhere within 

|<“ our power upon forfeiture of fuch money.” 

pie [227] By an act or rather an advice, Rot. Parl. 17 E.3.m. 15. 

ge nul’ foit fi hardy de porter faufle  malveis moniie en 
ey fur peyn de forfeiture de vie & membre. 

Rat. Parl, 20 E. 3. 2.15. A complaint of ‘stapibetsink: of falfe 

“ "money, efpecially the falfe money called Lu/heburnes, praying de punir 
eters que font trovez culpablez d’lapport, ou de le refceit dé eux coxa 

le faguxi/me, par judgment come faux monyers. 

pet a ceft point de ceux, ge apportent la Faux. mony sdeie h 




















ufomes de tealme; but this was never drawn up into an act; " 
see E. 3. n. 19. the conmsaensfeicaie aaspeaese! 
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don foient grant de dit fauxime & treafon : they were an{wered, thatthe 

juftices thould be affigned to enquire of. the time paft. and to. come — 
after this af, ‘and to do right, and that pardons be not ae 
legerment. . 4 

By which it appears, fat it was never fettled to be ,treafon ‘ill 
20 £. 3. and even from that time there was but a faint satairantsd 
upon that offenfe, 

But this ftatute of 25 E.$. was that, which made the final fete. 
ment in this point. nt 
But this makes only the apporters themfelves, their aiders, ee.) 
tors, and affiftants, traitors, not thofe, that receive it at thefecond — 
hand ; and this ftands with reafon and is confonant to the flatute of — : 
moneta before cited, which rendered the merchants offenfe punifhable _ of a 
at the third time with death, but fubjected othefs duly to lofs of the 

money, if not pierced and carried to the exchange. 

Il. That it be counterfeit after the fimilitude of the mania Y 
England, otherwife it is not treafon : the bringing in of money coun- » 
terfeit after the fimilitude of foreign coin made current here by pro- 
clamation is not treafon withirf this act; but by the flatuteof ri | 
2 Ph. & Mar. cap. V1. it is enaéted, “ That if any perfon after, 

** Yan. 20 next fhall bring from the parts beyond the fea [2 ’ 28] 
*jnto this: realm or into any of the dominions of the fame: 

** any falfe and counterfeit-coin of money being current within thie” 

** realm as aforefaid, wiz. by the fufferance and confent of the king 3 
“« and queen,) (which extends to the fucceffors } knowing the fame coin 

“‘ or money to be falfe and counterfeit, to the intent to utter or : 
** make payment of the fame, within this realm, or any of thedo- — : 
e minions of the fame, by merchandizing or otherwife, thatevery — 

* fuch offender, their counfellors, procurers, aiders, and abetters 

4* fhall be deemed traitors, and forfeit as.in cafe of high treafop.””, ; 

And by the ftatute of 14 Eliz. cap. 3. forging of foreign coin not 
“current by proclamation, as well without the tealni as within, is is 
made mifprifon of treafon ; but that aét extends only to the counter~ — 

ese — within the realm or wahiuts -but not to the bare " 


‘paved as well to fate time paft as to come, & ge nul ‘hacia coe 
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. re and after this ftatute there were, foie! 
eect pt, fome ‘of bafer metal, fome foreign, which 
had their feveral courfes and periods in this realm: Po/lards and 
_ Crokards, that obtained fome time in Edward 1. but were after 
¢ ied by proclamation 24 E. 1. vide Dy. 81. Other feveral bafe 
sin the fame king’s time mentioned in: the ordinance of Articuli 
fonetd, black money, which had been formerly current here, re- 
be | by the ftatutelof 9 E. 3. de monetd, cap. 4. Sufkins, Dedkins, 
Bi _and Gally half-pence recalled by the ftatute of 11 Hi. 4. cap. 5. 3 H. 
ey 








| B.cap.1. Stotch money reéalled by the ftatute of 3 H. 5. cap. 1, 
' | Blankes recalled by the ftatute of 2 H. 6. cap. 9. and feveral penal- 
| tiés, fome general, fome of felony applied to them; but thefe were 
for the moft part out of this ftatute, and obtained here by connivance, 
till recalled. 
a ay UL The next. qualification of this offenfe i is, that the bringer in, 
oe muft know, it. huge 
\ . TV. The next qualification is, that he muft base it to mer- 
 chandize or make payment thereof in deceit of the king and his 
| people. 
ae ade Counterfeiting of the king’s coin without uttering of it is 
[22 29), ‘treafon ; clipping, wathing, “tc. by the flatutes of 5 and 18 
. Eliz. is ‘treafon, but it muft be for gain or profit, and here the im- 
ne porting is not treafon, unlefs it be to merchandize or utter it. 
“And hereupon my lord Ctke (a) concludes, that he muft merchan- 
- ‘dize therewith, or make payment thereof; it is a favourable expo- 
 fition, but the ftatute is not, that if he import and merchandize, 
Dut pur merchandizer & payment faire, if it were to that intent, the 
Matute makes it treafon. 

And by the ftatute of 1 & 2 Ph. & Mar. cap. 11. touching 
importation of coin counterfeit of foreign money, it muft be to the 
_  Sntént to utter and make payment of the fame; and tho the beft 
» ttiak of an intention is by the a¢t intended when it is done, yet the 
atent in this cafe may be tried and found by circumftances of fad, 

mer, letters, and a thoufand Wend: befides the bare doing of 
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“Co. P. C, this Ratute the of-  “ in the exccution of 
Nedidor Sikes & bys of the benefit of ** death or 





joined with an aét) by circumftances, that evidence the intent 
aétion, for tho bare intentions cannot receive any trial, yet int 
ons joined with an overt-a&, as here, importation, may be tried ai 
difcovered by circumftances. _ 







‘So that it feems the very importing of counterfeit mohcy pur mere 


chandizer, Fc, to the intent to merchandize or make payment theres 

with, tho no fuch merchandize or payment be actually made, ig. 

treafon by this ftatute, if the party importing ken it to be-fuch, and — 

that as well his intent as his knowledge lies in averment and proof, 
‘And thus far concerning treafons relating to money. 





CHAP. XXI. {230} 


De an 
Concerning high treajon in killing the chaneellor, &. 


COME fhortly to treat of the laft kind of high treafon acclanags 


by this act. ney 


Si home tuaf? chancellor, treafur er, ou juftice noftre Seigneur le ray det 
un banck ou del autre, juftice in cyre, ou de affifes, &F touts autre jnfices 
affignes de oyer SF terminer, efteant en lour place fefant lour office. 

I. This ftatute cxtends only to the actual killing of fome of thefe: 
officers, and therefore a confpiring to kill’any of thefe without aéteal 
killing of any of them is not treafon; but if many confpire todo. the 
att, and one of the confpirators a¢tually do it, this feems to be treafon 
in them all, that are abettors or counfellors to do the act, as is before! 
inftanced in levying of war, and therefore there is a particular act 
made 3H. 7. cap, 14. that makes the confpiring the death of a privy 
counfellor to be felony (a). Hors 

If a man only ftrike or wound one of thefe officers, tho inthe exe- 
eution of his office, this is a great mifprifion, for which in fome gafes 
fC Le erereegety error 
whofe names are entered inthe cheque- Guifeard, who was then cer ora 

of the ad houfchold, and who is before acommittee of privy council, it was 

1H Rate SF a lord; and according to enaéted, “ That whoever fhou!d utilawl 


lord Coke's opinion _— sontes iracy muft be attempt to kill, or fhould ualawfi 
— to be done ¢ king's houf- “ fault, ftrikeor wound @ privy 


oy3 dm cap, 160m 0c~ “ gy.” 
es 4. 
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930 HISTORIA P : 
che offender thalllofe bis band, Ae in the cale of 
my lord-chief juftice Richard/on fitting as juflice of oyer and terminer, 
‘but ic is not treafon within this act. 

IL. This flatute extends to no tie officers-but thofe bing 
L231) named, sind therefore not to:the lord fteward, conftable, mar- 
‘thal, admiral, or lord of parliament, tho in the exercife of their offices ; 
‘it imay-be murder, but not treafon, Co. P.C.p 18.. 
A juftice of peace, tho there be in the end of his commiffion of the 
peace, nec non ad diverfa felonias, malefacia audiend’ & terminand’, 
isnot a juftice of oyer and terminer within this aét, for the juftices 
of oyer and terminer are intended fuch, as have their commiffion ad 
‘audiend’ &8 terminand’, &c, as the principal defignation of their office ; 
"end thus it is in divers ftatutes‘alfo, that fpeak generally of juftices of 
~~ gyer and terminer (c ). 

But a juftice of peace may be aKo a juftice of oyer and terminer by 
another commiffion, as many times they are, and then they are within 

~ this ftatute, when they are fitting by virtue of that commiffion. 

The lord keeper, when there isa lord chancellor alfo, as there may 
be both at the fame time, feems not to be within this law; but if there 
be'no lord chancellor, then the lord keeper is within this a&t, for by 
the ftatute of 5 Eliz. cap. 18. their affice is declared to be the fame to 
all intents and purpofes, as if the lord keeper were lord chancellor. 
“But the commiffioncrs of the cuftody of the feal (d) or for the 
‘treafury are not lord chancellor or lord treafurer within this a@, and 
therefore at fuch times as the treafury hath been in commiffion thofe 
commifioners have not the fame power as the lord treafurer, as in 
cafes\of writs of error by the ftatute of 31 E. 3. cap. 12. fe) im the 
exchequer before the lord chancellor and treafurer, and fo for the 
fetting of the prices of wines by the flatute of 7 E.6 (f) neither do 

‘they fit as lord treafurer in the excheqner-chamber, as judges of equity, 

{23 2] It extends not to the chancellor and under treafurer of the 

exchequer, nor to the chancellor of the county palatine of 

- Eancafter, nor to the lord privy feal, for thefe are fpecial officers and 
ae a lower rank, than the lord chancellor or treafurer. 

Fr oat TIL. The third qualification of this treafon is, that it muft be steens 

© nl Tour places, fefant lour offices; wherever the deal is open, whether 


aor (3; Co Inf.1g0. ~ (¢) Seealfo gx Eliz. oie i. 
Bee: Co. Ske Sr Paige 87, 697. (/) This power is piven pag? Hef H.&. oe! 
: heaped that-now thy 2%- which dtatute was\yrevi the 
° 2B, fine by 1. We rates" but there is no’ efit 
%, My dep , theit office is declared to be the in the 7 E. 6. 
; they to have the fame jurifaic. / 


‘Privileges, as bord chancellor, J ; 
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ic 


agen ty 
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or ecard sbere Ksleey3 writs is feants en sit place, fijant Son office. sith. 
And the fame law, fecms to be, if he be hearing, of canfes in' 
his chamiber,.for tho antiently the hearing of caufes upon Englife 
bills was rare, ‘yet ufe hath fufficiently obtained & sine i it the me 
of fefant/on office. 
Queere, touching the lord treafareris difpatching olen 3 in, his 
houfe, whether this be /eent in fon place, but fitting in. the court 


‘ of exchequer, or exchequer-chamber, or in the ftar-chamber, nates 


it ftood, had been feant in fon place, &c. 
The place for the juftices of the feveral courts’ are the courts 

themfelves, where they ufually or by adjournment fit for the difpatch 

of the bufinefs of their courts. Phe 
And fo much fhall fuffice for this treafon alfo. 


* ‘ 
1 Hawk. P. C, 41. 4 Black, Com. c. vi. p. 843 
isonet nineteen 


CHAP, XXII { 233 } 
Concerning principalseand acceffaries in treafon. 


EFORE I leave the difcourfe concerning high treafon it is ne. 
ceflary to confider, whether or how all are principals in high 
treafon. » 

In cafes of felony there are two forts of principals, viz. principals 
in the firft degree, that do the fa&t, be it in murder or any other fe- 
lony, and principals in the fecond degree, that are prefent aiding and 
abetting the felony. 

And regularly in felony there are two forts of acceffaries, 1. Ac- 
ceffaries before the fact, which are not prefent, but yet counfelling, 
commanding, or abetting the felony, but in manflaughter no fuch 
acceffaries can be before: and 2. Acceffaries after, fuch as knowing 
@ felony to be done by fuch a man do yet receive or maintain him, 


. unlefs it bea wife feceiring her hufband (2); of this hereafter in i its 


4 
ee wilt ie 
i ae 


abet the co 


due place. 


Now in treafon thus far it is agreed of all hands, 1. That there are 
no acceflaries @ parte ante, but all fuch as counfel, confpire, aid,” or ey 
- itting of any treafon, whether prefent ge are F 
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if 
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all principals. @ tis likewite sigtoedof'all hands, than in all treafons, 
except that which concerns: counterfeiting the great or privy feal, or 
money, whofoever knowingly receives, maintains, or comforts a 
traitor, is a principal in high treafon. Co. P. C. 16, 438. and fo it 
4s there cited to be refolved in the vafe of Abington, who received Gar- 
met, that was one of the confpirators in the powder treafon: that 
‘which hath occafioned the doubt hath been the refolution in Conyer’s 





“ eafe, Dy. 296. who was indicted, . that proditorié receptéfjet, @e- 


Fairfax, fciens ipfum’ diverfas pecias moneta ad fimilitudinem monete 
Angliz vocat fhillings de faljo metellofabrioéfe ; upon this 


M334] he and others were difcharged, becaufe it was mifprifion of 


ttredfon only, and not treafon ; but this opinion is contradi&ted by 
my lord Coke, Pla. Cor. p. 138. and yet itis faid by the fame author, 
Pacha 9 Fac. 12 Rep. 81. the receiver of a counterfeiter of the feak 
or money is no traitor. 

We will fee therefore in what cafes an at ex poh faéio will bes 
treafon in relation to the aid of him, that committeth this or any 
other treafon. 

_ A man is imprifoned for treafon, the gaoler voluntarily fuffers him 
tovefcape, this is treafon in the gaoler. Stamf. Pl. Co. 32. 

‘If a perfon be arrefted for weafon, he that refoues him is guilty 
of treafon. 

And fo if a man be imprifoned for treafon, and another prifoner 
or any other perfon breaks the -prifon, and lets out the party impti- 
foned for treafon, this is treafon in the party that breaks the prifon, 
bH. 6.5. Stamf. Pi. Cor. 32. nay, if a ftranger breaks. the prifon 
and lets out one there imprifoned for treafon ; this is held treafon, 
tho he that breaks the prifon knew not that any there was impri- 
foned for treafon ; fo refolved hy ten judges, P. 16. Car. Croke 583. 
Benfied's cafe ; but my lord Coke holds that he muft be knowing it. Co. 
Mag. Cart. fuper fiatutum de frangentibus prifonam (b ). 


© Rot. Parl. 2-H. G. n. 18. in fehedula. Mortimer,,was committed 


to the Tower of London for fufpicion of treafon; and 23 Feb. 2 He 


Ss was indicted, guéd per covinam, confeederationem & affenfum Wil- 
: “jelmi King, &c. pro diverfis denariorum fummis eidem Willielmo 
se “King per prefatum Johannem Mortimer promiffis, idem Johannes 


urine i pred? faljs £9 proditovié fregit : the indi€tmgnt was removed 
P nt, and Fohn Mortimer likewife brought into the par 


(b) 2 Ce; Inf. ‘590 | ae 
iament j 
7 








Tiament : sti iiathi defired ‘the saisnilinscapaieesasil commif-" 
fioned to hold:theparliament) ‘that the indi€tment might be affirmeds 
and that Fokn Mortimer de prediétis proditionibus, & feloniis convin=* 
catur: thereupon the duke and lords at the requeft of the commons” 
affirm the indiGtment by a& of parliament, @ guid ig 

diétus Johannes Mortimer de proditionibus & feloniis praediétis 235]. 
convincatur, 8 qubd trahatur per medium civitatis, & fuper furcas de’ 
Tyburne fu/pendatur, & ad terram projiciatur, & caput eyus ampuretir, 
to interiora fua comburantur, & corpus ¢jus in quatuor partes dividatur, 
E9 caput ¢jus ponatur fuper portam pontis London, &c. & quéd bona 
& cétalla, terras & tenementa fua, tam in dominico, quiim in ere 
domino vegi forisfaciat. 

So'that it feems, tho the flatute of 25 E. 3. {peaks not of thet 
offenfes, yet they are in a manner incidents, and virtually included 
within the original offenfe, and theftfore thefe cafes of voluntary per- 
miffion to efcape, refcue, breach of prifon, tranflate the original of- 
fenfe upon him, that commits it by the common law ; and thefe: - 
would be treafons as well in the cafe of counterfeiting - coin, -as 
other treafons. 

But herein thefe things are obfervable, 1. This judgment in Afore 
timer’s cafe is not at-all now in force, nor binding, for the ftammte of 
1 Maria repeals not only enacted treafons, but declared treafons, that 
were not. within 25 E. 3. and 2. That therefore at this day, if one 
be committed for fufpicion of treafon, and another break goal to let 
him out, yet unlefs the party imprifoned were really a traitor, this 
is no.treafon at this day. 3. But if he were really a traitor, then 
breaking of the prifon to enlarge him is treafon, and a treafon of a , 
greater guilt, than a knowing receiver, and then it is treafon by vir- 
tue of the common law, for it is a kind of incident; the like‘ of a 
receiver of a traitor, or a goaler that fuffers him voluntarily to efcapes 
thofe are incident treafons by the common law, and virtually inelu- 
ded in the flatute of 25 £. 3. as well as a receiver of a traitor know 
ingly. 

‘The differences therefore feem to be thefe, which 'ftate and recon- 
cile the whole matter._ 

Firfj as for, new treafons. If an ac of parliament enact a new 
treafon, and that ,the offender, his counfellors, abetters, and aiders) 
thereunto fhall faffer as traitors, this doth not make receivers-ér com> 
forters oer the fact guilty of sigue: for expreffium facit ceffare taci 

t et tum 











eh ee i aid we fhall find in the ftatute 23 Piz. ip 
+2 fora new flo t), 5 Eliz. 1. ‘tala of a pramu- 

ny (1 ee Pi 
aire (4) 


- Han offenfe be made treafon in the cicada, his procurers, coun- 
 fellors, abetters, confenters, (without the word thereunto ) yer it feens 
- to'me for the fame reafon it doth not make the knowing receivers 
traitors, unlefs the words receivers or comforters be alfo inferted: for 

ms the ‘former words import an offenfe preceding or concomitant to the act 
ba ‘treafon, but the latter words receivers and comforters are after the 
offenfe, and fo of another nature : and this difference appears exprefsly 
* by the ftatute of 13 Eliz. cap. 2. where abetters, procurers, and coun- 
a are made guilty of high treafon ; but receivers and comforters (¢) 
after the fact are only within the ftatute of premunire ; the like in 27 
Re. cap. 2. where the coming of a prieft, &c. is treafon, but his 
» Feceiver, aider, or comforter is felony: fo 5 & 6 E.6. cap. 11. and 2 
Eliz, cap. 5. the offenders, their counfellors, abetters and procurers, and 
all and every their aiders and comforters knowing the fame extend to 
knowing receivers. 
"The word (aid) is of fomewhat a more doubtful extent, yet we 
fhall find in thofe ftatutes and fome others the word aid to be applied 
td an aiding after the offenfe, and fot in it or to it; but it feems to me, 
that when it is joined only with thofe that import a confent to the of- 
’ fenfe, (as procnrers, counfellors, aiders, abetters, or counfellors, con- 
Jenters and aiders ) as in the flatute of 5 Eliz. cap. 11. for clippings 
48 Eliz cap.1. for impairing 1 Adar. /e/. 2. cap. 6. for counterfeit- 
jug foreign coin, it muft be conftrued of thofe that are aiders ‘in the 
offenfe, and not bare receivers of the perfon. 

‘But in all new treafons, thofe that refcue him from prifon, or fuf- 
for him voluntarily to efcape being lawfully committed to his cuftody, 
‘tho thefe are not exprefsly contained in that new act of treafon, yet 
“aahey. are traitors by a neceflary conftruGtion of law upon the aé&t 

lps 237] itfelf; but if the act, be general, making aman a traitor for 
fuch an a&t without mentioning in what degree his aiders, 
Ser Bbetters,” comforters, or receivers fhall be, it feems probable, that 


‘the piled knowing it, is thereby virtually made alfo a traitor; 

yee 

i ¢) The words of this Natute are, aiders; dors, aiders, afifents ‘ol és ti, 

5 Ss sy and abetters, 4 : (e) The fog ee this place of the ftae 
‘Lhe words of this flotute are more — tute “are, ‘aiders, comforters, oF maintaite 

rlive, win. aberters, procurers, counfele ert, es, 
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this, I fays feesis probable, tice wick certainly procurers, con i + 
and aiders to. the fad are thereby traitors, tho not fpecially cy bs 
enacted ; this is agreed in Conyer’s sie Dy. 296. Co. P. C.16 & 
138. 

Secondly, As touching treafons within the a@t of 25 E. 3. 

‘The procuring, counfelling, confenting, or abetting fuch treafons, 
tho not {pecially expreffed in that ftatute, is treafon within that ftatute. 
Co. P. C. cap. 64. p. 138. and fo is the receiving of a traitor, or 2 
-goaler’s voluntary permitting him to efcape, if he were in =a 
traitor. ; 

In cafe of the knowingly receiving of a perfon guilty of coun- - 
terfeiting of coin, or of the great feal, there is diverfity of opinion, 
M. 128 13 Eliz. Dy. 296. and my lord Coke himfelf in his 12 Rep. j 
p- 81.9 Fac. fays, that it is not treafon, and yet Pla. Cor. cap. Ch. 
p- 138. he holds it treafon, tho this latter opinion is the more pro- 
bable, the former is more merciful. 

But in all other treafons againft the king within the ftatute of 25 
E. 3. the receiver of a traitor knowingly makes the receiver a traitor ; 
this was Abington’s cafe for receiving Garret guilty of the powder 
treafon, Co. P. C. p. 138. 

Only this difference is to be gbferved, he, that being cominitied 
for treafon breaks prifon, may be indicted for breaking of prifon be- 
fore he be convict of the principal offenfe, for which he was com- 
mitted, but not of treafon, but it will be gnly felony by the ftatuté 
de frangentibus prifonam, for this ftatute de framgentibus Arifonam 
. makes it not treafon; and if it did, yet the ftatute of 25 E. 3. makes 
it no treafon, becaufe not within the fame ftatute, and confequently 
1 Mar. cap. 1. exempts it from being treafon ; but he, that refonetia 
a perfon imprifoned for treafon, or fuffers him volyntarily to efcape, 
fhall. not be arraigned for that offenfe, till the principal offender be _ 

convict of that offenfe : for if he be acquitted of the principal offenfe, 

the gaoler, that fuffered the efcape, and he that made the [238] 
tefcue fhall be difchatged ; and the likein felony, Coke Mag. ‘i: 
Car. Super fiat. de frangentibys prifonam, f. 592. and the reafon, is be- 
caufe tho tefcuing a perfon charged avith treafon, or fuffering him 

wilfully, to efcape be % great mifdemeanor, yet it is not treafon, un- 

lefs in ‘truth “and aéahity he were a traitor, for a man may be , 
arrefted or apie! rai a charge of treafon, and yet be no 
eater: : Z 
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Andtho: the receiver iy a traitor, knowing it, bea principal traitor, 
and fhall not be faid an acceflary, yet thus much he partakes of an 
aceeflary, 1. That,his, indictment muft be fpecial of the receipt, and 
not generally, that he did the thing, which may be otherwife in 
_» eafe of one, that is a procurer, counfellor, or confenter ; thus it was 
: Sop Conyer’s cafe, Dy. 296.. 2. That if he be indigted by a fe- 
indiGtment, be thall not be tried tilt the principal be conviéted 
i . , upon the reafon of the goaler and refcuer before given, for the 
principal may be acquitted, and then he is difcharged of the crime. 
gl receipt of him. 3. If he be indiéted {pecially of the receipt in 
'» the fame indi€tment with the principal offender, as he may be, yet 
the jury mutt firft be charged to inquire of the principal offender ; 
and if they find him guilty, then to inquire of the receipt, and if the 
principal be not guilty, then to acquit both; and accordingly it was 
ruled in 4rden’s cafe (g), : 
For tho, in law, they be both principals in treafon, and poffibly 
‘procefs of utlary may go againft him, that receives, at the fame time 
as, againft him, that did the fa&; and tho the principal appear, pro~ 
cefs may go on againft the other (otherwife in the cafe of an ac- 
ceffary in felony, Stamf. Pla. Cor. 47.) yet in truth he is thus far an 
aceeflary, that he cannot be guilty, if the principal be innocent. 
How far Mortimer’s cafe agrees with law at this day, videbimus 
“infra, & vide fupra. 
That, which will not make an acceflary to felony after the fact, 
[23 ] will not make a man principal in treafon ; therefore fending 
of a letter for his deliverance, or {peaking a good word for him, &¢. 
will not be treafon. Stamf. Pl. Cor. 41. b. how far charitable re- 
lief, will.do it, vide infra fuper fatutwn 13 Eliz. cap, 1. . 


Fohter 213+ 341. 947. 1+ Hawk, P. Gch, Rvii, §. 39+ de ch. xx. §. 4. Fol. 341. 


ei Sce poftea Book Il. cap. 28. And mata Berg not at that time conviéled, 
the conviétion of lady Alice Lifle, nor in 
IL. was contrary both to law and at that rime knew he had been im the re», 
», for that Hicks ne principal (for bellion: Stare Tr. Vol. 1V.p. 105 
ie whom dhe was convidied of ©  (g) 1 Amdvine 154 fr 1096 
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CHAP. Se tg ee 
Concerning forfeitures by treafon 


ES Fada gone thro the feveral treafons declared by this ftatute, 
I thall now proceed to what follows in this ftatute, which is, 
1. Touching forfeitures of high treafon. 2. Touching declaring \of 
“ treafon by parliament, and under this head fhall confider thofe fe-_ 
veral declarations and new enaéted treafons fince the ftatute of 25 
E. 3. and how they ftand at this day. eae 
The forfeitures for treafon are either goods or lands. aa 
As to goods: the king’s prerogative as to goods forfeit for treafon - 
is the fame as to forfeitures for felony, only there feems to be fome ° 
difference in relation to grants theftof. 22 Af. 49. The king grante 
to the mafter of St. Leonard’s Omnia bona €8 catalla tenentittm fuorum 
fugitivorum, & felontm qualitercungte damnatorum. A tenant of te — 
mafter’s was conviGt and attaint for killing of the king’s meffenger, 
which at that time was held high treafon ; it was ruled, that the 
mafter fhall not have the goods of this perfon by force of this gene- 
ral grant. . iii 
As to lands this ftatute of 25 E. 3. goes farther, Et /oit a entendus, 
ge lefs cafes faifnofmes doit eftre adjugge treason, qe fe extend q nofire 
Seigneur le roy &S fa royal majefty, &S de tiel manners de treafons le for- 
feiture des efchetes appertenont a noftre feigneur le roy, ci bien de terres 
& tenements tenus des autres, come dé lui me/me. Pat te 
I fhall here examine, 1. Of what lands the king fhatl have ie 
the efchete upon attainder of treafon, and 2. In what manner [240] 
or degree he fhall have thofe efchetes. 3. Where a fubjeé& in point 
of privilege or franchife fhall have thefe royal efchetes. ns 
I. As to the firft of thefe, what lands are forfeit to the king by 
“attainder- of treafon, my lord Coke, Pl. Cor. p. 19. gives a full a 
“Yegunt of them, which T fhall repeat ‘with fome additional obferva- 
tions : 1. At common law the lands entailed were forfeited for treafon, 
becanfe it was a feg-fpple conditional ; but by the ftatute W. 2. de « 
dt enn Pt of lands entailed, even in cafe of 
treafon, was taktn away, and the general words of this ftatute of age 


E. 3. doth not repeal the ftatute of Wefm. 2. 
t4hS | | 


Eos ee 








2 Of 96 H. 8 cap. AB. Wifi dani asda iakige 
Date trates, 5 vies. All {uch lands, tenements, ‘and: 
ditaments, which any fuch offender thall have ‘of any eftate 
nce in ufé or poffeflion, by any right, ‘title, or menng) - 
ithin any of the king’s dominions at the time of any fuch trea- 
committed, or-at any time after, faving tovall perfons, other 
their heirs and fucceffors, and fuch perfons as 
a m to any” of their ufes, all fuch right, title, intereft, poffef- 
D, pays es ate ete eee: ee 
4, 


attain “hall be of as good force, as if it had been by ated 
‘and ‘the Kings his heirs and fucceffors fhall have as:much benefit 

y attainder, as well of ufes, rights, entries, conditions, as 
ions, reverfions, remainders and all other things, and fhall 
“ be deemed in theactual and real: poffeffion of the lands, 
4 tenements, hereditaments, ufes, goods, chattles; and all 
ichinge.ot the offender, which his highnefs ought to have, 
if the attainder had been by authority of parliament, without any 
¢ or inguifition to be found for the fame, faving ‘to. all per- 
(other than the offenders and their heirs and affigns, and 
$s claiming by, from or under them or to their ufes 
af committed) ®all fuch right, title, -ufe, poffeffion, 
fion, remainder, intereft, condition, fees, offices, rents, . 
ities ‘commons, leafes, and all other commodities, and here- 
r Beier atfoevers which they ee i eo. 


ee eine 




































fats cafe 21 ks eat 

» And the’ ‘reafou is, ftatute of 1 Afar. cap. 1. 
that’no treafon fhall be, | but what was” enaded by 25 EL 3./4 
that no pains of death, penalties or forfeitures fhall enfue for doing 
any treafon, other than be in the ftatute of 95°. 9: thefe!watds 
other than be mentioned in the fatite of 25 E. 3. vefer to treafons; — 
not to foyfeitures: ‘or penalties; and therefore tho-by the fatotes of 
. 26 and 33 A. 8. new penalties, viz. forfeitures of lands “intailed, 
are introduced, this forfeiture is not repealed, but only new treafons’ 
not mentioned in'25 E.'s. fo that at this day, if tenant in tail be at" ‘ 
taint of  treafon, the eftate-tail ‘is: forfeited, and yet ° this attainder ° 2, 
works, tto corruption of blood:as in relation to the heit in tail: wide 
the lord Zumley’s cafe cited in Diwity’s cafe, 3:Co. Rep. 10: b. Grande” 
father tenant in tail, father, and {gn, the fetber i is attaint of treafon? 
and dies, the grandfather dics, the land fhall defvend’ to the grand- i 
child, for the. father could forfeit nothing, for he had nothing: toy ; 
forfeit ; and the ftatute of 96 Hi 8. that gives the forfeiture of te- 
nant in tail, yet moareneas the es by the attainder of thefa- 
ther. " . “ sta aes i 
“And thetefore it is agreed in the principal cafe, that if - on 2). Bi 
after 26 H. 8. and before 33 H, 8,'which vets all in the 
king without office, if tenant in tail had been attainted of treafon, a) 
and died in that interval; the land would have defcended to his fon biel 
till office found ; but otherwife incafe of tenant in fee-fimple:: attainted 1th 
and. dying before office, the freehold is caft, upon the ee ae a 
office; becaufe none could take it ele.’ +, RRA 9 pia eg A 

2. The king at common law and by virtue of this Bile 4 
titled toa right of entry, where’ the ‘party was in parte ens | i 
or abatement, but not to a tight of entry, where the pofleffor wast” 































iffue, tho’ the fextlor, agate his. pile pei 
any right at the time of the treafon; yet it was adjudged, 1, 
: remained in him fuch a sight of.the entail, as, _was for- 
feited to the king. 2. And that the king was in as of his. 
teverfion, and fhould not be fubje& to. leafes duly made ee 
before his attainder. 
A Fac..in Camera Scaccarii Stone and. Neen: ‘on it 

judged in B. R. and affirmed in,Camera Scaccarii by the cae. 

of jnftices, Bigott tenant in tail. general makes a feoffment 


table to.the entail, then a dpecial, ftatute is made 31.Hf, & 
he. was,to forfeit all ll eftates and rights ; yet it was « adjudged, 
againit his own feoffment the tenant in tail could have no 
rohan ede fend ie. Lend Sidhe 





that ga 
as to this cafe, at ] i 
in this ‘cafe: -and therefore, where in Plowden’s Coninaineits A 
(Palfngham’s cafe) Wyat, whowas tenant in tail of the gift of 

- the crown, the reverfion in the'crown, was attaint of treafon 1 Mar, 
he had not forfeited ‘his land by virtue of the ftatutes of 26 or $3 
H. 8. if there had been no more in the cafe; but in that. —e ‘: 
loft it, beeaule by a {pecial ag of 1 & 2 Ph. && Mer. that-attainder ~ 
was confirmed, and farther it’ was enaéted, “ That he fhould for- “ 
* feit all the lands, tenements, eee Sa S 
“he or any to’his tile was feiged the day of the treafon 674441 
“committed, faving the right ofall perfons other than the perfor 
“ attainted and his heirs, and all claiming under them’ after | t 
 treafon committed ;” and this a&t coming after 34 Hf. 8. cap. ' 
repealed that a€t as to’ this cafe, as the act of $4 H. 8. ate 













the reverfion continues in the crown. ce a 

But fince all thefe ftatutes it is enacted by the fatute of 56 al 
Ed. 6. cap. 1%. “* That every offender being lawfully convict Of 
“any manner of high treafon according ,to the courfe and cuftem 
“ of the common law {hall lofe and forfeit to the king’s highnefsy i 
«his heirs ‘and fucceffors, all fuch lands, tenements, and heredita-. 
ments, which any fuch offender or offenders fhall have of any 

« eftate of inheritance, in his own right, in ufe, or poffeffion, 
“ within this realm of England, or elfewhere within the’king’s 
« dominions at the time of fuch treafon committed, or at any ti 
after 2” this aGt-coming after 34H. 8. makes lands of the g 
















\ ye nothing but the condition <aniiioa ing ree 
| itelf; till the ‘condition performed. 4 That confequently the reétory 

‘paffed not to the duke of York, becaufe the condition was not per- 
formed. ‘5. Neither the performance of the condition nor the be- 
i “nefiethereof paffed to the duke by “he general grant of the rectory, 
ei but it mutt have been pecially granted, or otherwife nothing paffed. 
" 62'That here was no eftate in truft for Simon Mayne longer than 
is y his life, becaufe the whole refidue of the truft was out of 
“was not reducible back to him, but by a ftrict performance 
‘condition or power, which was ftriGtly tied tothe perfon of ~ 
Mayne, and determined by his death, and therefore not given 
to the crown; but if it had been given to the crown, and might by 
‘the crown be transferred to the patentee, yet it feems the patentee 
yuld not transfer or affign that condition oyer'to another ; but this 
; queftion was not moved, as I remember, for the apnien of 
¢ former points made an end of the cafe. ae 
es alg daw. the king by attainder of reafon wei not ene 






















an ppongenen lena signet cont mes ne 
. a ee ee as: 
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of 33°. 8. ‘but otily trufts, fuch as are now in practice . 
tained in chancery, I know not, and yet fuch hath been the opini 
of men, or rather their neceffity in refpeé of frequent emergent 
in eftates and their difpofition# thereof, that thefe trufts fir of, 
atute have iiot only'been kept from being executed by the 
of 27 H. 8. but have been held and ufed quite as other thi 
ferent from ufes, and from all thofe burdens, with which 
incuinbred by feveral aéts of parliament made before 97 Hi 8. © 
And therefore HY. 55 Eliz. Croke, n. 2. B. R. Ridler and . 
(¢); fach a truft not withing: a wylhconig ¢ % ae 
ener pean nature. ° ‘G 





ye re ie BD altts 5 chee lorie ont of wines fr tok 
ul for the earl of Somerfet, who was ainte 
felony ; Tay the opliiion’ of all tie jidhe the’ Kling thih tan: 118 
and fo if a perfon outlawed have a bond made to another in 
him, it fall be’ executed by an information in the exc eque'| 
ber or chancery ; ame ae ee ty eee 
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acaintier the reverfion in fee-fimple. ~~ ma 
according to this refolution this truft foe Sir Waker oes 
ttle, for then it had paffed to Shelbury and Smith; but it 
was @ kind of appurtenant to the inheritance, and together with it 
‘was forfeited by the attainder, the conveyance of the ‘inheritance | 
Being defective, and accofdingly at this day it is Weld 4 thofe 
red under the patent of king Fames. 
At common law the king by attainder of ‘rckthe was not enti= 
j ‘to. any chattles, that the party had en autre dreit, as executor, or 
~ adininiftrator, of in right of a corporation aggrégate. = 
But the hufband poffeffed of Nein in right of his wife forfeit it 
oo pattie of treafon, felony, or out-lawry ; but as to lands of in- 
aa a, if the hufband be feized in right of his wife, and is ate 
ofl of treafon, the king hath the frechold during the covertute ; 
_ . and fo if tenant for life be attainted of treafon, the king hath 
‘the freehold during the life of the party attainted; and fo he 
ote the ftatute of 26 H. 8. by the attainder of tenant in tail. 
ching forfeitures for treafon by a corporation fole, (oF aggre- 
4 ‘fomewhat is obfervable. 
| © At common law and fill to this day i in the cafe of a corporation 
“Aggregate, as dean and chapter, mayor atid commonalty, where the 
_ polleffions ate in common in the aggregate corporation, nothing was 
or forfeited by the attainder of the Dead of the corporation, as the 
cnc nahh ie ot ; Sas 














i ae “as an ‘abbot, bithop, dean, 
; of ‘treafon forfeited to “the 








the pope and his 





treafon, whereupon the king feized their poffeffions, as diffolved 
thereby, as appears by the ftatutes of 27 H. 8. cap. 28. and 31 H. 8, 
cap. 13. touching monafteries, tho the king refted not barely upon 
fuch attainders; but by the ftatutes of 27 and 31 H, 8. their pofftef 
fons are fettled in the crown by thofe aéts, and with sis sarees the 
‘ book of Dy. 289. 

Aaddeandaresols sty ditions Yathe (taune oY Bak ful 2 cap. 


et tee cd tn ola ms abbots dba 





16. for the attainder of the archbifhop of Canterbury a cautious pro~ + 


vifo was added, that it fhould not prejudice his fucceffors touching 
the pofleffions of his fee ; this was to avoid the queftion, that other- 


wife might have arifen upon the gencral Soups of the niaceread | 
7 


thereby enaéted. 
But now by the act of 5&6 Ed. 6. cap. 11. this matter 

feems to be fettled, for whereas by the ftatute of 26 H. 8. ee 
cap. 12, a perfon attaint of treafon is to forfeit all the lands, which 
he had by amy right, title or means, faving the right of others, other 
than the heirs and fucceffors of the perfon attaint, which confifcated 
the inheritance of fole corporations attaint of treafon, the ftatute of 
6&9 6 E. 6. cap. 11. enaéts fpecially, that perfons attaint of treafon 


fhall forfeit the lands, which they have of any fate of inheritance in 


their own right, and faves the right of all perfons, other than the 


perfons attaint and their heirs, which reftores and preferves the sit 


of fucceffors, as it was at common law. 

_ 1. By the common law all hereditaments, whether lying. ia aa 
nure or not, as rents, advowfons, commons, corodies certain, are 
forfeited to the king by attainder of treafon ; but fuch inheritances, 
ag, lie purely in privity, appropriate to the perfon, are not forfeited 
neither at common law, ais ray Rotiek Sipe nimi ae 
on vit 

8. Ai she coniinon bbe ty ahaa ol Sleahiy ca vain oh 


baieand the wife lof dower: by the ftatute of 1B. 6, cap. 12. - 


no attainder of treafon "felony excludes her dower; but by the 
fatute of 5 & 6 B.6 c. iL the attaint of treafon the wife 
ofe cher wager poof except in treafons 

re dower is faved to 
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owed him by the jnjgment of tbo ee and his Gay in 
“ment... eatin oe 






LE: 3. part A. m. 10, and p. 20 me ol ae: 
ord « Cg IR ee that Anthony bithop 
Durhar had the forfeiture of Ca/trum Bernardi by the fo 

ohn de Baliol, the manors of Hert and Hertne/i by the forfeitu 
Robert “ine the manor of Gratamy that was Peter of Mont 0 





quod epifeopus. habeat “fuam libertatem. de rasan fo igfabtlriié 
tenorem & cffcétum carte proavi noftri, ideo vobis mandamus, (4 
cujios of thefe lands) guid de terris 9 tencmgntis infra libertatem 
batiis preedicti, & in preeditfis locis de Norham hire & Bedlingto 
in mana nofird & in cuftodid nofird per, Sorisfaéiuram guerre cs 





dy yer bythe fate 2 
algal Po oer with its franchifes revived’ 
2. Yet farther, tho this'a& of 25 Z. 3. declares, he lh aa 
-Aeitures belong to the king,. yet this act didnot derogate from the fian- 
6 1 stile of the bithop of Durham or others, that had that royal 
Poca ohne stetetelerepianses bie, a 
‘@ declaration of the common law, of at leaft an afcertaining of is 


, ‘without prejudice to thofe, that had thefe franchifes of royal forfei- 







tures, either by charter, or by reafon of their county palatine by pre- « 
{eription ;. and this is agreed by all the judges in the cafe of the bifhop 
of Durham P. 12 Eliz, Dy. 288. and accordingly Rot. Parl. 1 B. 4 
n. 20. &9 fequentibus, where by att of parliament a great many noble- 
men, that were of the party of H. 6. were upon the coming of EB. 4. 
to the crown attainted and their lands forfeited to the king ; and fuch 
as were within the county palatine spf Lanca/ier annexed to the duchy 
Of Lancaffer, aud the reft lodged in. the crown; yet there is a fpecial 
provifion and exception of the lands within the bifhoprick of Durham, 
viz. between the waters of Tyne and 7e/e, and in the’ places called 
Norhamfhire and Bedlingtonfhire within the counity‘of Northumberland, 
in which liberty and place the bifhop of Durham and his predeceffors 
of time, whereof there is no memory, have had royal right and for- 
feiture of war in the right of the cathedral church of St. Cuthbert of 
Durham, as by concord in parliament in the time of the progenitors 
of our lord the king Edward IV. it hath been affented, 

3. Altho by the ftatute of 26 H. 8. and 33 H: 8. before-mentioned 
it is enacted, that the king fhall have the forfeiture of all Jands, &e. 
of the perfons'attainted of treafon, yet in as much as in thofe. aéts 

_ there is a faving of the rights of others, the forfeitures for all trea- 
fons, that were. within the ftatute 25 E. 3. and confequently were 
treafons at common law, by tenant in fee-fimple, are faved to the 
bithop of Durham, and thofe that have fuch royal franchifes of for- 
_ feiture of treafons ; for thefe ftand as they did before, by the opinion 
are judges. againft a, a lg aa: aa ee mage het A 


n | AL padi seers 8 thall not have their franchife ; this was 
agreed by all : but thofe new treafons that were qnaéted in the time of 
a a rd wd y 








becaufe the king before the a& of 26 H. 8. was not entitled to the 
forfeitures of thofe eftates: and the ftatute of 26 HZ. 8. ftands unre. 
pealed as to. the forfeitures for treafons within the ftatute of 25 / Sei 
thefe are the points refolved in that cafe of 12 Eliz, ; 

And therefore i it is obfervable, that in the ftatutes of 5 Elin. ¢ ¢ nL. 

" whereby clipping is made treafon, tho the forfeiture of lands is only 
during the offender’s life, and no corruption of blood, nor lofs of 
dower, yet there are {pecial provifo’s, that all perfons, which have: 
any lawful grant to hold and. enjoy the forfeitures of lands, tene« 


of | “tenants in. til, Han lands. i in the, right ok. chivtnalile or a 
monafteries, the perfon that. hath jura regalia {hall not-have them, 


ments, goods, or chattles of offenders, and-men attaint of high treas » 


fon within anymanor, lordfhip, 


town, parifh, hundred, or other 


precingt. w within the realm of Buphas and Vales fhall and may Mig , 


times have like liberty to take, feize, and enjoy all fuch forfeitures 


lands, tenements, goods, and chattles, as fhall come or grow witha. ng 


their liberties by force of the attainder of any perfon upon any offenfe 
made treafon by this a&, as they might have done by virtue of any, 
grant to them heretofore made. 


Ldo not find the like claufe to my remembrance in any other acts 


of new treafon either in that of 1 AZar. fe/f. 2. cap. 6. for counterfeits 
ing the privy fignet or fign manual, or in that of 1 & 2 Ph. & Mar, 
cap. 11. for i importing foreign counterfeit coin made current by'pro- 
clamation, or in that of 18 Eliz, cap. 1. concerning wathing of coin, 
nor in any of thofe temporary acts made for the fafeguard of the 


queen’s perfon, &¥c. fo, that upon the reafon of the refolution of 12 


Eliz, the patentees of goods or lands of traitors by patents granted 


before thofe ats, and particularly the bifhop of Durham, whofe 
claim is by prefeription, cannot haye the goods or lands of perfons, 


attainted for thofe new treafons: vide 13 Eliz. cap. 16. a fpecial pro~ 
vifion in the act of attainder. of the earl of Wefimoreland and others 


for the rebellion in the North, that the queen thall have and ie se 


hold againft. the bithob. of Durham and hjs fucceffors the * 
lands, tenements, goods and chattles of the perfons attainted within 
the county palatine and franchife of the faid bithop. wis 
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on the Law of fre hs 
rea ‘fuppofed to be) written 'b Brita totum, 
Che Tae ae Rapa Bites: | 










CHAP. XXIV. _> 


Conce ving ” beclariag’ of treafons by parliament, ‘and thf Ae Ping that 
“were enaéted er sf ea A aaa between the a5 of E. 3. ve the 
“ny Wage : 


. 


-LTHO the order of ie ftatuth leads us to confider of petit trea- 
eis in ler next place, yet becautfe I intend to abfolve the whole 













‘not common to other capital desta the de esrcfon 
s, “ And becaufe many other‘like cafes of treafon may happett 
0 ‘come, which a man | cannot think nor declare at this 


ich is not above fpectficd, ‘doth happen before any juitice, tlie 
ce fhall tarry without going to judgment of the treafon, till the ‘ 
“eaule be thewed and declared before the king and his 
‘parliament, whether it ought to be judged treafon or other” 
if per cafe any man of this realm ride armed Covertly 
| men of arms againft any other to flay him or robe 
Y or detain him, til he hath “made fine or tanfom - 
ce, itis not the mind of the king Gr his coun 
; that in fuch cafe it a ith aoe ob a ae a ag 
ao to the law « aeg a Ge aE, 











utd sy this a@, I fhall sth the Rilory thereof at hahgt 
what follows, ‘only at prefent I thall fubjoin thefe few obfervations. 

1. The great wifdom and care of the parliament to keep judges 
within the bounds and exprefs limits of this aét, and not to fuffer 
them to tun out upon their own opinions into conftructive treafons, 
tho in-cafes, that feem to have a parity of reafon (‘like cafes of treafon) 
but referves them to the decifion of parliament: this is a great fecu- 
. rity, a8 well as dire@tion, to judges, and a he fafeguard ‘even to 
this facred act itfelf. 

Afd therefore, as before I obferved in the chapter of levying of 
war, this claufe of the fiatute leaves a weighty memento for judges to! 
be careful, that they be not over hafty in letting in conftruétive or 
interpretative treafons, not within the letter o the Jaw, at leaft in 
fuch new cafes, as have not beey formerly exprefsly Bh and 
fettled by more than one precedent. 

2. That the authoritative decifion of thefe cafus aia is referved to. 


the king and his parliament, viz. the king and both his houfes of : 


parliament, and the moft regular and ordinary way is to do it by a 
bill declaratively; and therefore altho we meet with fome bo : 
doclaraiati diatonds Leal: alone in (ome pasticalar sles, Leora.” 
as in that of the earl of Northumberland, anno 5 H. 4. and that of 
Talbot 11 R. 2, tho they be decifions and judgments of great weight, . 
yet they are not authoritative declarations te ferve this act of 25 £ 3. 
but it muft be by the king and both houfes of parliament. 

As to the Jatter of thefe, it has been formerly difeuffed in. the 
fecond: chapter. 

. This, at common law, was held treafon, and the particular restate - 
of, the adding thereof in this place was, in effect, to reverfe the 
judgment given in B. R. P. 21 E. 3. Rot. 23, in Sir Fohn Gorbegge’s 
_ cafe (a); and touching this whole matter of riding arched, ive. vide 
” que difta funt fupra,cap. WA. p. 135: 8 fog 

Only the printed ftatute varies from the parliament-roll of 25 Ey 3 
p--2, m 17. for whereas itis printed in the late ftatutes (covertly or 
Secretly) the parliament roll is chivach arme defcovert ou fecretmenty 
and accordingly the old written manufcript flaiutes ate written thi 3% 
ehivach panty iat? i snes &e. which mi ng 








treafon ; Bult to Se difcovert, openly, were treafon, when 4m ated 
neither in one cafe or the other it is treafon, neicher at thisday nor at 
common law, ifit be only upon a particular or private quarrel, as in 





ing the cafe of 20 E. 1, between the. earls of Gloucefter and Hereford (2) s 


. ‘and this of Gobegge, tho it were more guerrino & vexillis explicatis. ~ 
But now to refume what is before promifed, viz. touching. the 
- firft matter, namely treafons not declared by the ftatute of 25 E. 3. 


‘we fhall find, that between that ftatute and 1 AZar. there were trea- - 


fons enated or declared of thefe kinds: 


1, Such as were fimply declarative treafons, or fo many expofi-’ 


tions of the ftatute of 25. £. 3. 
2. There were new treafons, that were ¢ fimply enacted, and not 


declared only that were perpetual in their inftitution, but repealed by - 


the ftatute 4 1, Maria’. ¢ 

yi .- There were new treafons, that feem only tempo- 

[26r1 rary ‘or fitted to the reigns of thofe kings, in whofe time 

they were made. 

4. There were fome treafons, that were perpetual, but more ex- 
plicite declarations or rather expofitions of the ftatute of 25 E. 3: 
which yet ftand repealed by the ftatute of 1 Afar. 

And here I muft advife the reader to take notice of thefe cau- 
“1, Becaufe the hereafter mentioned ftatutes are many, and con- 


filting of divers claufes, that he rely not barely upon the abftracts 


thereof here given, becaufe poffibly there may be miftakes or omiffions 
in thofe abftra&ts, but perufe the flatutes themfelves in the books at 
large. 

wR: ‘That tho generally it be a fair topical argument, that when 
_ ‘offenfés are made treafons by new and temporary aéts, they were 
“mot treafons within the ftatute of 25 E. 3. for if they were, 
ae -) they needed not to have been enaled to he treafon by new 
_ ftatutes, as introductive of new laws in fuch cafes ; yet that doth 






new, yea and temporary laws, which yet were treafon i 3e 
ite of 25 E£. 3. as will appear in the fequel. 

d therefore the ftatutes of 1 2 Ph. & M. cap. 3.12.6. ‘on 

23 Eliz. ap. 2. making feveral offentes felony. have this 

= gg (4) Supra p. 136. Ryle plas park b 776 - 

& 


not hold univerfally true, for fome things are enaéted to be treafon 


& 


affing the queen’s death and declaring the fame by writing 
or printing is enaéted to be treafon during the queen’s life, but the 


delinquent is by that fatute to be charged therewith within fix 


months, and 7hroekmorton was generally indiéted for compaffing the 
queen’s death, and the overt-a@t-was by making a writing declaring 


’ convenient landing places for the Spani/h forces, and the naming of 


boat an snicaleiteaanics Piiideedcs indi@meat fr felony that as 


divers popith gentlemen in writing, who ‘would be affiftant to that 
defign, and communicating it to the Spaniff embaffador, and Throck- 
morton excepted to the proceeding, becaufe not within’ fix months 
according to the ftatute of 13 E/iz. that exception was over- [ 62] 
ruled, becaufe it was a charge of treafon and an overt-act 

within the ftatute of 25 E. 3. phich hath no fuch reftriGtion, and 
thereupon he was convict and executed. Camd. Annals fub anno 
1584. p. 298. and the like was done upon the like exception in the 


cafe of the carl of Arundel ; quod vide Camd. Annals'fub anno 1589, 


pe 496. 

3. But where an act of parliament made for the fafety of the king 
or queen’s perfon or government enacts any offenfe to be felony 
only, or a mifdemeanor only punifhable ‘by fine and imprifonment, 
without that wary claufe above-mentioned, it is a great evidence 
and prefumption, that the fame was not treafon before, and a judg- 
ment of parliament in point, for it can never be thought, that the 
parliament would in fuch cafes abate the extent of 25, £. 3, or 
make that lefs than treafon, which was treafon by that act. 

T fhall as near as I can purfue the order above-mentioned, but 
fome intermixtures there will neceffarily be of the many particular 
treafons enacted by fome ftatutes, fome of which were within the 
ftatute of 25 E. 3. and I hall follow thofe in every fucceeding kingls 


reign. . 


In'the time of king Edward 111. 1 find no declarations VE 2 


after the ftatute of 25 E. 3.” , “eg 


Oily'T find foinewht likely ie the ettitindet of Thorp. chh ie. 
of the King's bench = bribery (¢) and — offenies, who. was 
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writ hie ieapions by the isis of 13 Elise pen, 









Cree 


ced “to death, before fpecial commiffioners (a) ate 








thereupon 
figned pie candum Jecundum voluntatem regis, in refpect of the oath 


he had made to the king and broken, whereby he had bound himfelf 
to that forfeiture, ‘fale encountre fon ferement : it is true he had judg- 


. ment, but there was no execution ; this judgment and the whole pro- 





is entered in patent-roll of 24 FE. 3. part 3. m."8. dorf. and 


, ‘was afterwards removed into the lords houfe in the parliament held 


th oftabis purificationis 25 E. 3. which was a year before the parlia- 


ment held Wednefday in the feaft of St. Hillary 25 E. 3. wherein ° 


[2 ] the declaration of treafon was made ; and in that patliament 
33 of oftabis purificationis, n. 10. the judgment was affirmed 


~ good, de puis ge fe obligea mefine par fon ferement a tiel pennance, 
“fil fait al encountre, §8 connuffeit, quil avoit recetve douns countre, 


Jon ‘dit Jerement: but with this caution for the future to prevent 
fuch an arbitrary courfe of proqecding, & fur ceo y fuit accord 
par les grants de meme le parlement, qe fi nul tiel cafe aucigne defore 
an evant “de nul tiel, que nofire feigneur le roy prigne devers lui 
des grants, ge lui plerra, &¥ par lour bone avyfe face outre’ ce’ ge 
plefe a fa reyal feignory (c) ; but this comes not to our purpofe ‘con. 
cerning treafon. 

As tothe time of R. 2. it was @ fruitful time for declaring and 
enhanfing of treafon in parliament. Rot. Parl. 3 R. 2. n. 18. pars i. 


the cafe.of ‘Jean Imperial (f) who was fent as agent from the dike 


and commonalty of Genct, and coming hither by the king’s fafe. 
condu& was murdered: the inquifition before the coroner was 
brought into parliament, and in purfuance of this claufe of 95 
&, 3. it was declared by the king, lords, and commons, to be 
treafon. 

This declaration being by the king and both houfes of parliament 
‘was a good declaration purfuant to the act of 25 E 3. but is 


not of force at this day, 1. Becaufe it was but a particular cafe, and 


extended not to any other cafe, as a binding law but only as a 


| _ great authority. 2. Becaufe it being not within the exprefs provifion 


of the ftatute of 25 E. 3, it ftands wholly repealed as treafon bythe 


- pMlatutes of 1 E. 6. and 1 Marie. 





(a) The earls of Arundel, Warwick, & runt 
oo likewile a’ provilo added. om babent ag ogee cm fog 
that this thould not be drawn into prece- i Ee . 8, wide fupra p. 8g. 
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» Rote Pail, pores 2.2. 38. a ip Satemeet auniel snd and Wy 
for betraying the: king’s.caftles in France mentioned before ‘cap. 
p. 168: where Wefton had judgment to be drawn and hanged ; 
judgnent. was given by the lords at the petition of the commons 
in parliament, but makes not much in the point of declaration of - 
treafon, becaufe, 1. 1f done, as is fuppofed, by treachery and bri- 
bery, it-was an adherence to the king’s enemies. 2. Being a declara- 
tion or judgment only by the lords, and not formally by the king, 

lords: and commons, it is not fuch a declaration of treafon, - - 
as the aét of 25 E. 3. requires in cafes of treafon not thereby [264] 
declared. . 

Rot, Par] 11 R, 2. pars 2. per totum, the great appeal in parlia- 
ment by the duke of G/ouccfer and others againft the archbithop of 
York, duke of Irclend, Trefilian, Ufke, Blake, Holt, and others con- 
taining divers articles, which furely were not treafon within the 
ftatute of 25 £. 3. yet had jndément of hizh treafon given or 
them by the lords in parliament (g ). 

Upon the impeachment of the commons againft Simon Burle, 
Beauchamp, and others, many of them had likewife judgment of © 
high treafon given again{ft them by the lords in parliament (*). > 

Altho the king did in fome kid outwardly agree to thefe judgments, 
and the commons were active in it, and Rot. Parl. 11 R 2. pars. 
n.50. public thanks were given to the king by the lords and com- 
mons in full parliament, de ceo, gil loyr avoit fait cy plein’ juflice, 
yet this was no declaration of parliament of treafon purfuant to the 
ftatute of 25 E, 3. becaufe the king and commons did not confent 
per modwm Jegis declarative, for the judgment was only the lords. 
2. Becaufe: it was but a particular judgment in a particular cafe, 
which was not conclufive, when the like cafes came before judges. 

This parliament of #1 R. 2. was repealed by the parliament of 
2) R. 2. and that of 21 R. 2. alfo repealed, and the parliament’ of 
“ALR. 2. enagted to be holden according to the purport and effect 
of the fame by the ftatutes of 1 H. 4. cap. 3 & 4. but this did not a 
‘alter the ftatute of 11 R. 2. and make thofe judgments, which were 
a by the lordsin 11 &, 2: of any other value than they were 

and confequently amounted not to any declaration by parliament, sia 
: that thefe which the lords get frevfons in 114. R. 2 "ie: or 


uae 
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264 
Ought to. be forheldy and if ayy fuch ‘dain be made 
upon the confirmation of 1-H. 4. cap. 4. yet) the fame was e- 
pealed by the ftatute of 1H. 4. cap. 10. in the fame parliament ; 
and if not, -yet certainly 1 E. 6. and 1 Mar. have wholly taken away 
the Seve ‘of thofe declarations, as fhall. be thewed. ay 
ey “Rot. Parl. 17 R. 2. n. 20. Talbor’s cafe, in ccnliiiiiedin 
(6: 5] deftruGion of the dukes of 4quitain and Giloucefler the king’ s 
ns po ‘and other great men, Et fur ce firent divers gents lever. armies 
BP arrayes a faire guerre en affembles 8 congregations in tres grand . 
horrible numbre : this was declared treafon by the lords in parliament, 
and a proclamation iffued to render himfelf, or otherwife. to be.at- 
tainted of treafon : how far this was treafon or not within the ftatute 
of 25 FE. 3. hath been before confidered, but certainly, if it were no 
- treafon declared by the particular purviews of 25 £. 3. it is no fuch 
authoritative declaration of treafon. in parliament, as this aét requires 
jn treafons not declared; and if it‘ were fuchean authoritative de- 
clatation; it binds not now as fuch, becaufe all treafons’are reduced 
to thofe expreffed in the flatute of 25 E. 3, by the ftatutes of 1) H. 
‘4. cap. 10. 1 E. 6. cap. 12. 1 Mar. cap. . and teafons declared, 
as wellas new treafons enacted, are by thefe ftatutes fet afide, far- 
ther than the very declaration of 25 £. 3.-extends. 
Rot Parl. 21 R. 2..quod vide inter fiatuta 21K. 2. cap. 2, 3; 4, 
12. fome new ftatutes of treafon were enaéted, others were declared ; 
by cap. 2. it is enacted, that the procurers of any new commiffion 
like that, (for the obtaining of which the archbifhop of Canterbury: 
/@c. were in that parliament attainted) being convié in, parliament 
'  fhould be guilty of high treafon: again, cap. 3. If any be convict 
in parliament of the compafling of the king’s death, or to depofe 
him, or to render up his homage to. him, or of raifing war againft 
‘the kimtgs; and cap. 4, The procurers or counfellors to repeal the 
judgments given in that parliainent, if convict in parliament, are 
“guilty of high treafon: other treafons were declared, as namely thofe, 
.. nine rank anfwers to the king's queftions, which are all. recited 
| ‘and. affirmed, and adjudged good. and {ufficient by the 12th chapter 
tage. of that parliament ; other. points were judged, as namely, that the 
ra ring of the .commiffion for regulating” the mifcarriages in 
amine aw R. 2. and the oe aeamipiioe 
| sasha and others was nigh seem 
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_ and pi ee fome of.the points ai, to. 

fon ‘by the.3d chapter were in truth treafons by the ftatu ‘Ses 
25 Ey 3» if here were an,overt-act, namely compaffing the death 2 
or depofing the king, or levying war, yet thefe ftatutes and thefe de~ e 
clatations by the parliament of 21,.R. 2. are wholly fet afide s and. 
the ftatute, of 25 £. 3 governs the whole matter of high treafon, - 
notwithitanding any of the extenfions, enactings, or declarations 
of the parliament of 21 R. 2. or any of the judges therein-mentioned, 

. viz. Belknap, Trefilian, Holt, Fulthorp, Burgly, Thirlinge, Bikhill, 
and Clopton, for the parliament of 21 R. 2. is wholly repealed by 
1. H. 4. cap, 3 & 4, and the parliament of 11 R. 2. wherein Belk- 
nap and Trefilidn were judged traitors for delivering thofe extrava- 
gant opinions (4) is revived and affirmed ; and a!fo by the ftatutes 
of 1 £..6. and 1 Afar. the treafons enatied or newly declared by 
the parliaments of 11 9 21 R.2 are repealéd. ; 

And tho thofe opinions of thé judges Treflian, Thirlinge and the” 
reft had the countenance of the parliament of 21 R. 2. yet. they 
had ‘the difcountenance of the parliament of 11 R. 2. and 1 HH. 4. 
which repealed the parliament of 21 RX. 2, and ftand at this day ~ 
unrepealed in their fuilitrength, excepting only fuch treafons as 
were newly made, or newly declared by thofe pariaments: tho the 
ftatutes of 1 E. 6. and 1 Mar. have taken away thofe ,treafons, 
which either the ftatute of 11 R. 2. or 1 H. 4, had introduced more 
than were in the ftatute of 25 £ 3. yet it hath not taken away the 
efficacy of the parliaments of 11 R. 2, and 3 H. 4. as to their declara- 
tions, that the extrajudical opinions of thofe judges were falfe and er- 
roneous ; but in that refpeét the parliaments of 1H. 4, and11_ R. 2. % 
are of force, as to the damning of thofe extravagant and wana : 
rantable opinions and declarations. 

I come now to the time of Henry IV. wherein I find’ digits m 
anno primo in parliament imer Placita Corona, John Hall was con- 

»witt before the Jords in parliament of the murder of the duke of | 4 
Gloucefter, and judgment given by the lords per a/fent du roy, that 


| 


‘ +altho it were only murder, yet the offender fhould have the judgment — i 
of high ‘treafon, viz. to be drawn, hanged, embowelled, [36 a Ms 
his bowels burnt, his head cut off, and quartered, and his | 
head fent to Calera where the murder was comeainiety whi was a 
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executed by the marfhal acvordingly : this was no declaration’ of 
treafon, but atranfcendent punithment of the murder of fo eminent 
a perfon. 

AH. 4, cap. 10. “ It is accorded, that in no time ‘to come any 
“ treafon be judged otherwife than it was ordained by the ftatute 
* of king Edward I3).” This at once fwept away all the extravagant 
treafons introduced i in the time of R. 2. either in over much favour 

of popularity, or over much flattery to prerogative, for they were 

of both forts. 

Rot. Parl. 5 H. 4. n. 12. There is a declaration of an acquittal 
of the earl of Northumberland from treafon ; quod vide antea cap. 14. 
p» 136. but [find no declaration nor a& of new treafon, in the time 
of H. 4. he was as good as his promife by the act of 1 Al. 4. cap. 

40, for he contented himfelf with the declaration made by 25 £.3. 

In the time of H. 5. 

“By the ftatute of 2 H. 5. cap. 6. i It is ordained and aetened that 
“ manflaughter, robbery, fpoiling, breaking of truce, and fafe~ 
conducts,’ and voluntary receipt, abetment, procurement, conceal- 
“ ing, hiring, fuftaining, and maintaining of fuch perfons’to be done 
“in time to come by any of the king’s fubdjes within England, 
“ Iveland, or Wales, or upon the ‘main fea {hall be judged and de- 
** termined treafon done againft the king’s crown and dignity ; 
** and the confervator of the truce to have power by the king’s com- 

. miffion and by the commiffion of the admiral to inquire thereof :” 
But this ftatute as to treafon is particularly repealed by the ftatute 
of 20 H. 6.:cap. 11. but whether the general ftatutes of 1 E. 6. 
cap. 12. 1 Mar. cap..1. had repealed it.as to treafons done upon the 

' fea may be a queftion, becaufe it hath been ruled, that thofe ftatutes 
extend not as to trials of treafon done upon the fea as the ftatute of 

98: H. 8. cap. 15.de quo'infra. — 

The ftatute of 3 H. 5. cap. 6 & 7. itis true, is a declarative 
law, that clipping, wathing and filing the king’s coin is treafon: 
_ within the flatute of 25 E. 3. and judges of affife and juftices: of 

Bl [268]! peace have cognifance thereof ; but even this declarative law © 

is repealed by the ftatute of 1 AZar, as it is navemntnia in the 

Seaate of 5 Eliz. de.quo antea. ¥ 

| is to the judgment of treafon given in Sir John Oldcapl's cal 

| Rote-Parled Hs 8 par. Lim Ws tho the judgment be given in pay~ 

«Tite yet tie arly pon the coun of ompeing. the king’ 


“4 death, © 
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of 25. &. 3. as appears before, cap. 14.p. 142. ee x 
‘Touching the times of H. 6. a 
Rot. Parleg He6. n. 18. Ie appears, that Fohn Mortimer was com= 

mitted for fufpicion of treafon againi H. 5. and 23 Feb. 2 H.6. 

brake prifon, and efcaped, for which he was indicted 25 Feb. 2 HH. 6, 

at Guildhall, London, before commiflioners of oyer and te r 

fetting forth the matter, and that prifonam pradittam falfo &F volun- 

- tarié fregit; the record by the king’s command was fent into 
parliament, and by the king’s commiffioner ad tenendum parliamen- 
tum, and the lords at the requeft of the commons, it was.afiirmed 

_ a good indictment, and Aforsimer had judgment to be drawn, hanged, 
and quartered, and his lands and goods forfeited to the king by the 
judgment of the lieutenant, lords, and commons, by an aét made 
then for that purpofe. > ’ 

‘This it is true was an authowtative declaration of treafon in this 
particular cafe purfuant to the claufe of the flatute of 25 Z. 3, 

But it-refted not here, for in the fame parliament, x. 60. a gene- 
ral. ftatute paffed, “* Que fi afcun perfon foit indite, appelle ou prife 
*‘ par fufpicion de grand treafon and pur ceft caufe foit commiffe 
* & detenus in prifon & efcapg volunterement hors du dit prifon, 
“ que tiel efcape foit adjudge & declare treafon, fi tic] perfon ent 
‘+ foit duement attaint felon la ley de terre. Et ecient les feigneurs de 
“* fee en tiel cas les efchetes & forfeitures de terres & tenements de 
“ eux tenus par tiel perfons iffint attaints, come de ceux, que font’ 
‘* attaints de petit treafon; Et teigne ceft eftatute licu & effect. del 
* 20 ’our de Offobre darrein. pafle tanque al prochein parliament. 

“ Ro’. Soit fait, come efi defyre par la petition. 

This parliament began 20 Od7. 2. H. 6. 6 

The things obfervable hereupon are thefe, 1. That to [269] 
refcue a perfon, that is a traitor, out of prifon was treafon at 
common law, and fo continues at this day within the ftatute 
of 25.2.3, 2 Co. Infit. p. 589. and 1H. ¢. 5.6. 2. But if aman 
committed for treafon breaks prifon and efcapes, this is not treafon 
at common law. 3. Tho it be felony bythe ftatute de frangentibus 
prifonam, yet it is not made treafon by that fiatute. 4. But if it — 

. Were treafon by that ftatute, yer itis corrected and made not trea- 

fow by the flatute of 25 £. -and 1 H. 4, and therefore in this. 
cafe it was made treafon, mer + by the judgment of parliament, | 

ey aguie of 2 H, 6. was b t temporary and expired by thenext 
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parliament. 5. That the seitpiie shel im Morhindate Wiles thie. 
auth was not at all binding in other cafes. for 
two teafons, ’ 1. Becaufe it is checked and controled as to. any fuch 
effe& by the gencral a& of parliament of 2.H. 6, which’ was to 
continue only to the next parliament ; and 2. Becaufe it was but a 
"particular judgment of parliament in that particular cafe, to which 
it was particularly applied. 
_ © But howfoever, that queftion is now put out of quefiien by the 
"general aét of 1 AZar. cap. 1. which enervates the force of this judg- - 
ment and declaration ; for 1 Aar. repeals declarative laws of treafons 
aswell as enaéting laws, and leaves the judges to judgeftri€tly ac- 
cording to’ the flatute of 25 £. 3. as if no fuch judgment‘had been _ 
given in parliament. 2 Co. In/tit. p. 589. and therefore it feems flrange 
‘tome, that the judges took any notice of 2-H: 6. in Benjied’s cafe 
to ground any opinion on (i). « \ 

And therefore, altho in the lath a&@ of attainder of the earl of 
Strafford, there was a provifo added, that it fhould not be conttrued, 
that the treafons therein charged fhould be a rule for judges toproceed 

F: i by; in other cafes, it feems a cautious but needlefs -provifo, 
[27 °] becaufe it was a particular judgment, that did not egredi 
‘perfonam, and no general declaratiye law to ferve the ftatute of 25 
EB. 30 For there may be collateral reafons not only in policy, but in 
juftice fometimes for a parliament to vary the punifhment of crimes, 
in fubftance the fame, when differenced by circumftances, in feveral 
perfons. ‘ 
$8 H. 6. cap. 6. Burning of houfes malicioufly or wickedly to ex- 
tort*fums of money from thofe, whom the malefactors fpare, is 
made high treafon with a retrofpeét to the firft year of the king’s - 
“reign, faving to the lords their liberties, as in cafe of felony. 
© "Lwo things are obfervable upon this act, 1. ‘That had it not been 
pecially provided againft, the lords had loft their efchetes by making 
“it treafon. 2. That this aét, tho perpetual in its conftitution, yet was 
“repealed by 1 A4ar. cap. 1. and after that repeal a 
as it er salt taleniatinntin ea tsi: Aa Bs tar 
arama necealic cee 
; their not warranted by a cafe, whith 3s of 
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Rot. Path ALA. 6 x. 43, A petition that Fohn Carpenter, ' 
had committed a barbarous, murder npon his wife, for which he was 
outlawed and jn prifon in the king’s bench, might for example’s fake — 
by authority of parliament be judged a traitor, and that the judges 
might give judgment againtt him to be drawn and hanged, faving to i 
the lords theirefchetes. Ro’. Pur ceo, quil femble encountre: ‘le Fier ee 
de feint efglis le roy fe avifera. fay | 

20 .H. 6. cap. 3. The coming of people out of Wales or a mar 

. ches of the fame into the counties adjacent, and taking and driving ‘ 
away cattle, and their abettors and receivers knowing thereof, is 
made treafon againft the king, faving to the lords marchers, of ~~ 
whom the offenders, receivers, or abetters held their lands, the for+ h 
feiture thereof and of their goods and chattles, when attainted; "this 
aét was to continue for fix years: ota, the lords had loft their | 
efchetes and forfeiture of the offenders goods, if it had not been © 
fpecially: previded for, becaufe nade treafon and a new treafon, 
which was not before, for the lords'marchers had not only forfeiture 
of goods of felons, but royal efchetes and forfeiture of traitors, goods ‘ 
for the moft part ;. but that franchife, which was by pre- 

4 [271] 
cription, could not extend to new treafons. 

I find nothing more relating to this matter in the time of 
Henry VI. 

The impeachment of the duke of Suffolk by the commons for 
treafons and mifdemeanors contained many articles of high treafon 
within the ftatute of 25 E. 3. namely, adhering to the king’s enemies; 
but the whole matter being at laft left to the king, he was declared by . 
the king clear of the treafons, and for the reft the king by a kind of 
compofition ordered him to be banifhed for five years. Rot. Parl. 

25 H.6 n. 18, 19, 20, &e. 

Asto the reigns of Edward IV. and Richard 1. tho.in thofe great 
revolutions, that happened in the latter end of Henry VI. the begin- 
ning of Edward LY. the time of Richard Ul. there are many aéts of | 

 attainder of treafon of particular perfons, that adhered to either party 
then contending for the crown, according as the fuccefs of war fell 
to one fide or the other, as namely Rot, Parl. 38 H. 6. n. 1.36, 
Se, many of the duke of York’s party were attainted of treafon by a@ . 
offfarliament. Rot. Parl. 4 E. 4. n,6.—15, 8c, the numerous com 
pahies of the party of Henry VI. were attainted by parliament; ry 
ee 11 £.4, ina parlia 
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+ ate ein ioe vhengion’ of the crown by tty vi nye, 
the like was done in the parliament of 12 £. 4. upon the régrefs‘and 
re-expulfion of Henry VI. Again, Rot. Parl. 1 R. 3. divers perfons 
‘of'great quality, that oppofed the pretenfions of Richard TL. were 
attainted by a& of parliament ; and the like was again done in the 


“parliament of 1 H. 7. againft the affiftants of Richard I: Every 


Mew revolution occafioned the attainder by parliament of the moft 

confiderable of the adverfe party ; yet in all this time I find no gene- 

ral-declaration or general enacting of new treafons by REN 

“ Tcome to the time of Henry VII. af 
In this time find but one new treafon, ile the fiat of 4 724 

“I. cap. 18. whereby the counterfeiting of foreign coin. . current 


_ fin this realm is made high treafon. 


But this act was repealed by the ftatute of 1 £. 6. oii 12. 
[272] and 1 Mar. cap. 1. atl atsother a&t made tothe fame purpofe 
int Mar, fe). 2. cap. 6. { ‘ 

This wife prince duly confidering the various revel that had 
formerly happened in this kingdom touching the crown efpecially to 
the houfes of Yor and Lanca/fer, and that every fuccefs’of any party 
‘prefently fobjeéted all that oppofed the conqueror, to the penalties of 
‘treafon; and weighing that, altho by his marriage with ‘the heir of 
‘the boufe of York, he had ‘reafonably well fecured his poffeffion-ot 
‘the crown, yet otherwife his tide, as in his own right, was not with- 
out fome difhculties ; he therefore made a law, not to enaét treafon, 
but togive fome fecurity againft it, viz. 11H. 7. cap... “That all 
“*perfons, that attend upon the king and fovereign lord of this land 
“for the time being in his perfon, and do him true and faithful fer- 
*evice of alligeance in the fame, or be in other places by his com- 
-imandment in the wars within ‘this land or without, that for the 
*-faid deed and true duty’of alligeance he or they thall be in no wife 
 convi@ or attaint of high treafon, nor of other offenfes for that 
** caufe by act of parliament, or otherwife by any procefs of law, 
“whereby he or-any of them fhall now forfeit lite, lands, tene- 


“© ments, rents, poffeffions, hereditaments, goods, chattles, or,any . 


other thing, but be for that fervice utterly difcharged of any vex- 


f 2 te trouble, or lofs; and ifany act or aéts, or other procels. of 


hereafter thereupon for the fame happen to be made contiiry 


Sto this ones, that then that aG@t or-adts or other procefs ofYaw 
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“ this a&t, which thall hereafter decline from his or their faid alge 
“ance.” Upon this act thefe things are obfervable. 
1. That shis a&t was not temporary or for the life of sie psi 
VII. but was perpetual, and extended to all fucceeding kings and 
s of this realm, for it is for attendants upon the king or foves 
rejgn Jord of this land for the time being. 
2. It is obfervable, that this at extendeth to a king de [273] 
: fatto, tho not de jure, for in truth fuch was Henry VIL. for Fs 
his wife was the right heir to the crown, and his regal power was 
principally by an aét of parliament made 1 H. 7. before his, inter- 
mattiage with his queen, tho both titles were derived to his defcen- 
dants, viz: Henry VII. and in default of iffue, to his fifter, from 
whom our prefent fovereign is defcended: and this act, tho extended 
to his fucceffors, which were kings de jure, pl well as de facto, yet 
was made for the fecurity of him{fif and his fervants in the firft ee 
which appeareth more fully alfo by the preamble. 
. $s That tho this act might fecure the attendants on the king in his 
wars again{t impeachments in an ordinary courfe of law, and might, 
as to this purpofe, exempt them from the danger of any treafon by the 
ftatute of 25 E. 3. as adherersto the king’s enemies, yet it was.a 
vain provifion againft future acts of parliament, whofe hands could 
not be bound by a former a& from repealing it, or taking away the 
effet thereof in part or in all. é 
It is true, fince that time this kingdom hath had no great experi 
ence of changes of this nature, nor need to make ufe of the advantage 
of this ftatute: it is true queen Mary began her reign 6 Fuly 1553. 
the was crowned 6 Offsb. following, her firft feffion of parliament be- 
gan 5 Offob. 1553. which was the day before her coronation, and 
the fecond feffion thereof was held by prorogation 24 Oé?ob. 1. Mar, 
Upon that 6th of Fu/y, which was the day of king Edward’s death, 
and before queen 4Zary was.actually fettled, the lady Fane Gray fet 
up a title for herfelf, and continued in fome kind of regal power, 
until the 1ft of Augu/? following, and during thofe twenty-four days — 
the ftyles of deeds, fatutes and other things (and poflibly alfo-pro- 
Cefies) were made in her name, anda fpecial aét was made 1 Mar. sh 
(4.2. cap. 4. to make them effeétual, and tobe pleadable in the ftyle, 
po obi of queen Mary 5. fo that the lady Fane feemed an in~, 
ee eel truth is, fhe was not net 








much a8 a fier, linchshebea nisi and thefe her‘affiftanté ia } 


; es a viz.'the'archbifhop of Canterbury, the duke of 
fe 74 Northumberland, the {aid lady Fane and divers others ‘were 


- attainted before commiffioners of oyer and terminer; and thofe at- 


tainders confirmed by parliament 1 Mar. feff. 2. cap. 16. and note in 


that aét of attainder a fpecial provifo, that the poffeffions of the arch- 


Bithoprick of Canterbury thould not be forfeited by that attainder or 


~ aGt of parliament; poffibly they thought that the general words of 


that a@, or at leaft the ftatutes of 26 H. 8. and 33 H. 8. which gave ° 
forfeitures for treafon againft fiicceffors, and were not repealed by 
1 Mar. might otherwife have forfeited the lands of the archbifhop~ 
tick by the attainder of the archbithop; but of this Jipra cap. 93. : 
p. 252. 

4. But what was the meaning of the provifo in that a&t of 11 Hi 


"2. © That no perfons fhall havethe benefit of this at, who {hall 


“ decline from his alligeance,” is d\rk and dubious. 

But thefe queflions never failed to be foon decided on’ the vidtor’s 
part by their parliaments, which were always obfequious enough in 
thefe matters to the victor, and ready to pafs aéts of attainders for his 
fafety and their own, againft which no fecurity was, nor could be 
given by this act of 11 H. 7. A 
“1 come now to the reign of Henry VIM. which was a reign, 


wherein aéts concerning treafon were exceedingly multiplied, and 
- they are of three kinds: «1. Such acts, as conftituted or declared 


treafon. 2. Such aéts, as concerned the trial of treafon. 3. Such 
as concerned the punifhment or forfeiture of treafon. 
»By the ftatute of 22 H. 8. cap. 9. Richard Rofe for wilful poifoning 


"pf divers perfons is by authority of parliament attainted of high trea- 


fon, and that he be boiled to death : and by authority of parliament 
murder by wilful poifoning is made treafon for the future, aad the 


"offender to be boiled to death, and not to have benefit of the clergy : 







tien: Je a) coy ae ta 


juttices of peace to have power to inquire of this qffenfe, and alfo of 
counterfeiting coin of any foreign kingdom, fuffered to be current — 


“here, the title of lords to efchete of the lands of offenders in poifoning 


is faved to them (&). 


tas This treafon is repealed by | 1 Mar. opt sae fe 


comragg. age toss aes 
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» By 26 He. 8. cap. 13.“ Malicioufly to with, a or oho 





« words or writing, or by craft to imagine, invent, praétife, or. 


“ tempt any bodily harm to the king, queen, or their heirs appa re ae 
« to deprive them, or any of them of their dignity, title, or name? 


« or flanderoufly, or malicioufly to publith by exprefs writing, or 
«“ words, that the king, our fovereign lord is an heretic, /chifmatics 
“ ryrant, infidel, or. ufurper, or rebellioufly to detain any, of his 
« caftles, &'c. in this realm, or other his dominions, or rebellioufly 
. “ to detain or keep.any of his fhips, ammunition, or artillery, and 
« do not humbly render the faid eaftles, fortreffes, thips, or artillery, 
“to our fovereign lord, his heirs or fucceffors, or fuch as hall be 
« deputed by them, within fix days after they be commanded there- 
«* unto by proclamation under the great feal, is enacted to be treafon 


“ in the offenders, their aiders, counfellors, cunfenters and abetters: . 


“ foreign treafon to be tried in any county, where the king fhall ape _ 


“ point by commiffion.” d ming 
1. Tt thould feem, that this act was intended to be perpetual, for 


init and the fubfequent claufe of forfeitures it mentions the king, Ais ° 


heirs and fuecefors. 2. Part of this feems to be treafon by the-ftatute 
. of 25 E..3. viz. the practifing any. bodily harm, if there be an overt; 


aét, and alfo the rebellious detaining of the king’s caftles after fum-— 


mons by proclamation ;. the reft are purely new treafons. 3, But 


whether it was temporary.or perpetual, all treafon refting fingly,.as , 


enaéted by authority of this act, is repealed by 1 £. 6. and 1: AMar. 
and yet the latter claufe (/) concerning forfeiture in relation to all 


treafons within 25. E. 3. ftands unrepealed; de quo wide fu ia es. 


infra. 
By 27H. 8. cap. 2. counterfeiting privy feal, privy fignet, or cc 


manual is made treafon, and the offenders, their counfellors, aiders, 


and abetters to fuffer and forfeit, as in cafe of treafon; this is repeal- 
ed by 1 Afar. cap. 1. and then re-enaéted by 1 Mar. cap, 6, 


_ By. 25. H. 8. cap. 22. the divorce between. the. king and 276) 


queen. Catharine is affirmed by. parliament, , and alfo the. 


marriage between him and Anne Bullen, and the. ‘crown, with all dig- af 


nities, honours, pre-eminences, prerogatives, authorities, and, jurif- 
i the ica annext.or belogeing is entailed after the Bn 
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sa , ae of his Re bafally ipods viz, to the firfts 
and other fons of the-king and of the faid queen Ane, and to 

the heirs of their bodies fucceffively ; and for want of fuch iffue male, 

“ to the heirs male of the king, and the heirs of their feveral bodies; 

Be. and for want of fuch iffue, to the lady Elizabeth, their daughier and 
& _ thes heirs of her body, and fo to their fecond, ‘third, and other 





Sar rs; and for want of fuch iffue, to the king’s right heirs. 
wie any by writing, printing, or exterior act malicioufly do or 
' ® procure any thing to the peril of the king’s perfon, or to the dif. - 
"turbance of the king’s enjoyment of the crown, orto the prejudice 
| or derogation of the marriage between him and queen Anne, or to 
' S the peril, flander, or ditherifon of any of the iffues or heirs made — 
« by this aét inheritable to the crown, it fhall be high treafon. 
‘  Tfany by words without writing, &c. malicioufly publith any 
* ® thing to the flander of the faidemarriage between the king and 
~ queer Anne, or to the flander sa difherfion of the iffues of the 
*'king’s body begotten on the faid queen Anne, or other heirs in- 
. heritable to the crown, by virtue of this aét, it fhall be mifprifion 
, * agP adafoe :” an oath is appointed to be taken in purfuance hereof, 
. and the refufers are guilty of mifprifion of treafon; provifion is made 
, for the cuftody of the heir of the crqwn during minority. 
‘98 HS. cop. 7. the lait at is repealed, and all intermediate of. 
om againft that act in relation to queen fnne or the lady Elizabeth 
par ¥ queen Anne and others attainted of treafon; the marriage 
; the king and queen Catharine,annulled and judged void, and 
bie iffues between’ them to be illegitimate ; the marriage between the 
ee queen Anne judged void by fentence of divorce of the arch- 
; the fame fentence confirme|, and the marriage with queen 
and declared null and void, and the iflues between them 
a timate and excluded from inheriting the crown: 
“pr Levitcel degrees fettled. Children between the king and - 
 quieen Fane fall be adjudged the king's lawful children, and inherit-_ 
bs _ able tothe crowns the erowaletsiled t0'king Hewy VIE and’ the 






















“Af ad stig caliente til; aid for the se ty, alte 3 
d other iffue female ee 
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under pain. ‘of treafon; “+ And if any hall by: words, writing, ‘print- 
ing, or other exterior agt direGly or indireétly door procure mali- 
“ cioufly. any tifng, to the peril of the perfon of the king, his: heirs 
* fucceffors having the royal eftare of the crown, or ma ufly 
_ “ willingly, by words, ¢e. give t whereby the king, 
S heirs or ducceffors might be. interrupted of the crown, or. for the 
‘interruption, repeal or adnullation, of this ad, or the king's dif 

“ pofal of the crown acvording to ity or to the flander, difturbance; if 
“ or derogation of the: marriage. between the king. and queen Jane, or te 
“ any other lawful wife, which he hall. hereafter marry, or tothe 
* peril, flander, or difherifon. of. any of the iifues and heirs of the. 






na I 
« king limited to be inheritable_ the crown, or to whonv the ‘king — 
“ fhall by authority. of this ad Mifpole it, or ais alee) he 

“ marriage between the king and queen Catharine, or thes 
‘(king and queen dane to be gobd, or flander the. femencondh divorces 4 
“ above faid,. or publifh their iffees to be the king’s lawful children, ii 
“or fhall attempt to deprive the king, the queen, or any made ins | 
“heritable fo the crown by this a€, or to.whom the king by authority ny 
* of this a& thall cue boii of their titles, ftyles, names, 









“upon any ioe a of this act; or hail taking t che oath 0 
* oufly refufe to anfwer fuch interrogatories, as. “ 


— see Elizabeth,. ia effeeinal let any 
a the entail of the crown by thefe ads con- 


Elizabeth, at which, time | it bibs fpent, 





«© ftroyed secede body or title of the phi som 
* crown, the fame pasted ws am in the offenders, theit main-« 
“ tainers, aiders, counfellors, and abetters, faving to all rien 
“ than the parties attainted, their heirs and. peru 1 
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is repealed by the Suche rdameiean cap. 10, 
p. 4 & 6, both as tothe indiGment arid as to the trial; 
es ee ee a psc siperes 







Tat ee 
lands repealed by 1 (2 P. &} AZ. cap. 10. as was ruled by 
judges of England in Somerville’s cafe, M. 26 Eliz. reported | 

ce Clencly n rit n pase the fpisiie EAL HO wre Cor. 
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<8. cap Treafons, mifprifions and concealments massac 
mil of Se ish ‘be sheard and determined by the 


